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INTRODUCTION 


On  the  13th  day  of  July,  1979,  the  Ombudsman  presented  his  Sixth 
Report  (October  1,  1978  to  March  31,  1979)  to  the  Speaker  of  the  Legislative 
Assembly.  The  Committee  considered  this  Report  and  other  outstanding  matters 
during  eight  days  of  hearings  from  the  23rd  of  July,  1979  to  the  1st  of  August, 
1979.    During  that  period  it  heard  from  29  witnesses  and  received  14  Exhibits. 

On  the  7th  day  of  June,  1979,  the  Sixth  Report  of  the  Select 
Committee  on  the  Ombudsman  was  tabled  in  the  Legislative  Assembly  by  its 
Chairman,  Patrick  D.  Lawlor,  Q.C.  On  the  21st  day  of  June,  1979  the 
Committee's  Report  on  motion  by  Mr.  Welch,  was  considered  by  the  Committee 
of  the  Whole  House.  The  Legislative  Assembly  then  received  and  considered  the 
Report  of  the  Committee  of  the  Whole  House  which  concurred  in  the  nine 
recommendations  contained  in  the  Committee's  Sixth  Report.  Thereupon  the 
Legislature  ordered  that  the  Report  of  the  Select  Committee  be  received  and 
adopted. 

This  marked  the  very  first  time  in  Ontario  that  the  "Ombudsman 
Process"  had  reached  the  stage  wherein  recommendations  made  by  the 
Ombudsman  to  various  governmental  organizations  have  been  adopted  by  the 
Legislature. 

In  the  Introduction  to  the  Committee's  Sixth  Report  it  stated  that: 


"The  purpose  of  this  'Special  Report'  is  to  focus  the 
Legislature's  attention  solely  on  outstanding  matters 
wherein  recommendations  of  either  or  both  of  the 
Ombudsman    and    this    Committee    have   been    ignored    or 


(H) 


refused.  It  is  the  Committee's  intention  that  its  recom- 
mendations in  this  Report  will  be  individually  debated  and 
voted  upon  by  the  Legislature.  Only  when  that  has  been 
done,  will  the  Ombudsman's  function  have  been 
completed.  Only  when  that  has  been  done,  will  this 
Committee's  order  of  reference  have  been  fulfilled." 


The  Committee  believes  that  the  Order  of  the  Legislature  on  the  21st 
of  June,  1979  adopting  its  Sixth  Report  and  the  support  for  both  the  Office  of 
the  Ombudsman  and  this  Committee  expressed  by  members  of  all  three  parties 
at  that  time,  has  elevated  the  office  of  the  Ombudsman  in  this  province,  to  a 
new  level  of  effectiveness. 

The  Legislature  has  now  demonstrated  to  the  Ombudsman,  the 
governmental  organizations  under  his  jurisdiction  and  to  the  people  of  the 
Province  of  Ontario,  that  in  the  appropriate  circumstances  the  Legislative 
Assembly  of  the  Province  of  Ontario  will  do  everything  within  its  competence  to 
see  that  the  Ombudsman's  recommendations  are  implemented. 

At  the  same  time  the  Committee  is  mindful  that  the  debate  and 
consideration  of  its  Sixth  Report  on  the  21st  of  June,  1979  dealt  more  with 
expressions  of  support  for  the  Committee's  recommendations  and  the  concept  of 
Ombudsman  rather  than  dealing  in  detail  with  the  substantive  issues  raised  by 
the  recommendations.  The  Committee  realizes  the  great  burden  and  responsi- 
bility this  places  upon  it  during  its  deliberations  wherein  Legislative  support  is 
sought  by  the  Ombudsman  for  one  or  more  of  his  recommendations.  The 
Committee  wishes  to  assure  the  Legislature  that  it  will  continue  to  investigate 
exhaustively  and  review  all  aspects  of  Ombudsman  reports  before  reporting 
thereon  to  the  Legislature,  particularly  on  matters  of  Ombudsman  recommenda- 
tions.    This  process  will  ensure  that   the  Legislature,   through   this   Committee, 
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before  effectively  approving  and  adopting  a  recommendation  of  the  Ombudsman 
will  have  fully  investigated,  examined  and  thoroughly  reported  upon  all  relevant 
and  appropriate  issues. 

This  Committee  is  now  confident  that  a  procedure  has  been  attained 
whereby  the  Ombudsman  can  attempt  to  invoke  his  "ultimate  sanction"  in  such 
situations  wherein  a  governmental  organization  has  neglected  or  refused  to 
implement  a  recommendation  made  by  him  in  one  of  his  reports.  As  will  be 
discussed  later  in  this  Report  (See  Pages  1  to  9),  there  is  some  disagreement 
among  members  of  the  Legislative  Assembly  as  to  the  legal  force  and  affect  of 
an  Order  of  the  Legislative  Assembly  adopting  one  of  this  Committee's  reports. 

The  weight  in  law  that  an  Order  of  the  Legislature  adopting  a  Select 
Committee's  report  and  recommendations  is,  in  the  Committee's  opinion,  not  the 
critical  issue  in  this  discussion.  That  critical  issue  is  best  expressed  by  the 
Attorney  General  in  a  letter  to  the  Chairman  of  this  Committee  dated  July  4th, 
1979  as  to  what  is  "the  best  way  to  implement  recommendations  of  the 
Ombudsman  and  the  Select  Committee.".  Certainly  the  discussion  should  not  be 
centred  upon  the  possible  consequences  of  a  failure  or  refusal  to  implement  such 
recommendations,  but  upon  the  "best  way"  that  the  governmental  organizations 
affected  thereby  are  to  implement  those  recommendations. 

The  Committee  hopes  that  any  governmental  organization  affected 
by  such  a  recommendation  adopted  by  the  Legislature,  would  be  loathe  not  to 
implement  that  recommendation  as  quickly  as  possible.  If  that  were  not  the  case 
it  would  have  a  serious  undermining  affect  on  the  integrity  of  the  Legislature 
and  the  respect  which  all  governmental  organizations  must  have  therefore. 
Certainly  any  governmental  organization  who  embarks  upon  a   technical   "word 
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game"  with  respect  to  the  legal  affect  of  the  legislative  action  is  demonstrating 
a  profound  disrespect  for  both  the  concept  of  the  Ombudsman  in  the  Province  of 
Ontario  and  the  Legislative  Assembly. 

The  extent  to  which  these  final  stages  in  the  Ombudsman  Process 
remain  to  be  refined  and  improved  remains  to  be  seen.  It  is  the  Committee's 
hope  that  the  process  as  exhibited  on  June  21,  1979  will  be  all  that  is  necessary 
to  cause  governmental  organizations  in  the  future  to  accept  the  opinions  and 
recommendations  of  the  Ombudsman  and  the  will  of  the  Legislative  Assembly  of 
the  Province  of  Ontario. 

The  Committee  and  its  counsel  wish  to  express  their  sincere  appre- 
ciation to  the  Ombudsman  and  his  staff  for  their  co-operation  and  assistance 
before  and  during  the  Committee's  hearings.  With  this  co-operation  and 
assistance  the  Committee  was  able  to  quickly  consider  all  material  aspects  of 
this  Sixth  Report  within  three  weeks  of  its  presentation  to  the  Speaker. 

This  Report,  in  Part  V,  as  with  the  Committee's  Sixth  Report, 
contains  recommendations  (No.  11,  page  63;  No.  12,  page  66;)  which  support 
recommendations  made  by  the  Ombudsman  to  governmental  organizations  which 
were  denied.  While  it  is  the  Committee's  wish  that  all  of  its  recommendations 
herein  be  adopted  by  the  Legislature,  these  particular  recommendations  must,  at 
least,  be  dealt  with  in  the  same  way  as  the  nine  recommendations  in  the 
Committee's  Sixth  Report.  In  other  words  they  must  be  approved  and  by  order, 
adopted  by  the  Legislature. 
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PART  1 

SEVENTH  REPORT  OF  THE  SELECT  COMMITTEE 


RESPONSES  FROM  GOVERNMENTAL  ORGANIZATIONS 

TO  RECOMMENDATIONS  OF 

THE  SELECT  COMMITTEE  IN  ITS  SIXTH  REPORT 


(A)  INTRODUCTION 

Of  the  nine  recommendations  contained  in  the  Committee's  Sixth 
Report  eight  were  addressed  to  The  Workmen's  Compensation  Board  and  one  to 
the  Ministry  of  Health.  During  the  debate  and  consideration  of  the  Committee's 
Sixth  Report  by  the  Legislature  on  the  21st  of  June,  1979  the  Honourable 
Dr.  Robert  Elgie,  Q.C.,  Minister  of  Labour  did  not  comment  in  any  substantive 
way  to  any  of  the  recommendations.  Rather  he  advised  the  Legislature  that  he 
intended  to  "listen  to  the  will  of  the  Legislature"  as  expressed  by  its  order  for 
approval  and  adoption. 

The  Minister  of  Health  in  responding  to  Recommendation  No.  1  of  the 
Committee's  Report  offered  two  proposals  with  regard  to  the  recommendation. 
These  proposals  were  outlined  and  discussed  among  members  in  a  general  way. 
Significant  however  and  implicit  by  the  Minister's  response  was  an  acceptance  in 
principle  of  the  Committee's  recommendation. 

Subsequent  to  the  vote  in  the  Legislature  on  the  21st  of  June  last,  the 
Attorney  General  expressed  to  the  Chairman  of  the  Committee  his  views 
respecting    the    legal    effect    of    the    act    of    the    Legislature,    which    views    he 
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expressed  in  a  letter  to  the  Chairman  dated  July  4th,  1979  (See  Schedule  "A"). 
The  Committee  discussed  these  issues  with  the  Attorney  General  and  members 
of  his  staff  on  the  31st  of  July,  1979. 

The  Committee  understands  the  Attorney  General's  position  to  be 
that  an  Order  of  the  Legislative  Assembly  adopting  a  report  of  this  Select 
Committee  which  contains  one  or  more  recommendations,  effectively  supporting 
an  Ombudsman  recommendation  that  a  specific  course  of  action  be  implemented 
by  a  governmental  organization,  does  not  have  the  force  of  law  and  does  not 
thereby  place  any  legal  obligation  on  the  governmental  organization  in  question 
or  anyone  else  to  implement  that  recommendation.  Rather  the  Attorney  General 
is  of  the  view  that  only  legislation  passed  by  the  Legislative  Assembly  places  a 
legal  obligation  on  a  governmental  organization  to  implement  a  recommendation. 

With  the  greatest  respect  for  the  Attorney  General,  the  Committee 
is  unable  to  agree.  The  Legislative  Assembly  Act  confers  on  the  Legislative 
Assembly  the  power  to  make  Orders  in  respect  of,  among  other  things,  the  acts 
of  all  persons  who  are  concerned  or  affected  by  its  proceedings.  The 
Ombudsman  being  a  servant  of  the  Legislature  is  certainly  one  against  whom  an 
Order  of  the  Legislature  could  be  made  which  would  legally  bind  the 
Ombudsman.  The  same  can  be  said  for  Orders  of  the  Legislature  directed  to  the 
Clerk  of  the  Legislative  Assembly  and  his  staff,  the  Speaker  of  the  Legislative 
Assembly  and  all  members  of  the  Legislative  Assembly  sitting  and/or  carrying 
out  functions  of  members. 

The  Ombudsman  Act  creates  for  the  very  first  time  a  process 
whereby  governmental  organizations  and  their  representatives  may  have  their 
conduct  reported  to  the  Legislature  by  the  Ombudsman.    Where  the  Ombudsman 
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invokes  this  process  paying  scrupulous  attention  to  the  provisions  of  his  Act,  and 
thereby  involves  a  governmental  organization  by  directing  a  recommendation  to 
it  pursuant  to  Section  22  of  The  Ombudsman  Act,  the  Legislative  Assembly  by 
Section  22(4)  of  The  Ombudsman  Act,  is  given  jurisdiction  to  make  an  Order 
affecting  that  governmental  organization  where  it  has  not  implemented  the 
Ombudsman's  recommendation  without  adequate  and  appropriate  cause. 

If  the  Attorney  General's  position  were  the  generally  accepted  one, 
then  the  authority  over  the  Ombudsman's  "ultimate  sanction",  and  thereby  the 
Ombudsman,  would  not  rest  with  the  Legislative  Assembly,  who  created  the 
Ombudsman,  but  with  the  government  which  retains  the  authority  and  ability  to 
choose  which  legislation,  however  introduced  into  the  House,  is  ultimately 
proclaimed  as  law. 

The  Committee  realizes  that  this  concept  is  new.  For  some  it  has  a 
startling  affect  on  our  legislative  process.  The  concept  of  the  Ombudsman  is 
historically  foreign  to  the  British  parliamentary  system.  However,  having  been 
introduced  into  the  system  it  creates  certain  powers  and  authorities  to  be 
exercised  by  the  Legislative  Assembly  in  the  appropriate  circumstances.  One  of 
those  authorities  is  to  require  a  governmental  organization  to  implement,  in  the 
appropriate  circumstances,  a  recommendation  made  by  the  Ombudsman. 

These  comments  are  not  intended  in  anv  way  to  create  a  division 
between  the  Legislative  Assembly  and  the  Ministry  of  the  Attorney  General  or  to 
denigrate  the  opinions  expressed  by  the  Attorney  General  in  his  letter  to  the 
Chairman  and  as  expressed  personally  to  the  Committee  on  the  31st  of  July. 
Rather  they  are  intended  to  emphasize  that  the  issue  of  the  legal  effect  of 
legislative  action  in  this  context  is  by  no  means  clear  and  unequivocal. 
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It  is  the  Committee's  hope  that  future  actions  by  governmental 
organizations  will  make  it  unnecessary  to  extend  this  discussion.  However,  if 
governmental  organizations  hereafter  decline  to  implement  recommendations  of 
the  Committee  adopted  by  the  Legislature,  then  a  full  debate  in  the  Legislature 
will  be  required  to  identify  and  settle  upon  the  most  appropriate  and  effective 
means  to  ensure  that  such  recommendations  will  be  implemented. 

(B)  MINISTRY  OF  HEALTH 

On  the  21st  of  June,  1979  the  Honourable  Dennis  R.  Timbrell, 
Minister  of  Health,  advised  the  Legislature  that: 


"I  am  looking  at  the  legislation  which  prescribes  the 
composition  of  the  Board,  and  their  appointments  at  the 
present  time  or  at  pleasure,  to  ensure  that  all  interests, 
including  hospitals,  physicians  and  the  general  public,  are 
and  will  be  fully  represented  both  on  the  Board  itself  and 
in  any  quorum  of  the  Board. 

I  am  also  considering  the  related  issue  of  whether  it  is 
appropriate  that  a  minimum  number  of  the  Hospital 
Appeal  Board  members  should  not  have  past  experience  as 
a  member  of  a  hospital  board  and,  pending  final  decision 
as  to  what  legislative  changes  are  appropriate,  if  any  - 
and  we  may  be  able  to  do  it  in  the  next  re-arranging  of 
the  membership  of  the  Board  -  I  have  sought  and  I  have 
obtained  the  assurance  of  the  Chairman  of  the  Hospital 
Appeal  Board  that  the  full  Board  from  now  on  will  sit  on 
all  cases,  except  where  the  parties  otherwise  agree,  or 
where  a  member  must  disqualify  himself  by  reason  of  a 
conflict  of  interest." 


The  Honourable  Minister  further  advised  the  House  that: 


"Nevertheless,  what  I  propose  to  do  is  to  obtain  a  compre- 
hensive review  or  information  as  to  what  systems  of 
medical  staff  appointments  prevail  in  other  jurisdictions. 
I  intend  to  get  this  from  the  Ontario  Council  of  Health;  I 
will  ask  them  to  do  the  review.  I  believe  that  such 
information  will  be  of  great  assistance  in  formulating  an 
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appropriate  approach  to  resolving  this  problem   identified 
by  the  Ombudsman." 


The  Ministry's  representative  subsequently  confirmed  to  the 
Committee  that  the  Ministry  intended  to  comply  with  Recommendation  No.  1  of 
the  Committee's  Sixth  Report. 

With  respect  to  the  first  part  of  the  Committee's  Recommendation 
No.  1,  the  Ministry  advised  that  there  are  at  present  plans  to  change  the 
appointment  of  Appeal  Board  members  from  the  present  system,  which  is  at  the 
pleasure  of  the  Lieutenant-Governor  In  Council,  to  a  system  of  time  limited 
appointments  on  a  staggered  tenure  basis. 

The  representative  further  described  in  some  detail  the  inquiries 
made  of  the  Ontario  Council  of  Health  by  the  Honourable  Minister  as  set  out  in  a 
letter  forwarded  to  the  Council  on  the  25th  of  June,  1979  (See  Schedule  "B"). 

It  appears  that  the  Ontario  Council  of  Health  was  not  made  aware  of 
the  circumstances  giving  rise  to  this  request  nor  was  it  provided  with  any 
background  material  which  might  be  of  assistance  to  it.  The  Committee 
understands  that  the  Ministry  of  Health  has  no  objection  to  providing  the  Council 
with  certain  background  materials  such  as: 


1.  a  copy  of  the  Ombudsman's  initial  complaint 
summary; 

2.  transcript  of  the  Committee's  discussions  of  this 
complaint  with  the  Ombudsman's  Office  and  repre- 
sentatives of  the  Ministry,  held  in  August,  1978; 

3.  relevant  provisions  of  the  Committee's  Fifth  Report 
wherein  the  particular  complaint  was  reviewed 
(pp.  56-60  inclusive); 

4.  transcript  of  the  Committee's  discussion  with  the 
complainant,  Dr.  Claude  McDonald  on  the  20th  of 
March,  1979; 
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5.  pages  3  to  12  inclusive  of  the  Committee's  Sixth 
Report; 

6.  the  Hansard  debates  of  the  21st  of  June,  1979;  and 

7.  the  transcript  of  the  Committee's  discussions  with 
the  Ministry  representatives  dated  the  30th  of  July, 
1979. 


The   Committee  understands  that   this  documentation   will  be  forwarded  to   the 
Ontario  Council  of  Health  by  the  Ministry  as  soon  as  possible. 

The  Committee  understands  that  the  inquiries  of  the  Minister  as 
addressed  to  the  Ontario  Council  of  Health  arc  not  in  fact  the  inquiry  as 
contemplated  by  the  recommendation.  Rather  it  is  a  first  step  in  an  effort  to 
gain  necessary  insights  into  the  process  in  other  jurisdictions  which  it  is  expected 
will  assist  in  an  articulation  of  the  issues  which  the  inquiry  will  address  itself  to. 
As  at  the  30th  of  July,  1979  the  Ministry  had  not  finalized  the  terms  of 
reference  of  the  inquiry  beyond  the  letter  to  the  Ontario  Council  of  Health  and 
it  had  not  as  yet  designated  to  anyone  the  responsibility  to  inquire  and  report. 

The  Committee  hopes  that  the  Ministry  will  finalize  all  these 
necessary  matters  as  quickly  as  possible  and  that  in  the  Fall  of  this  year  the 
Minister  can  report  as  to  the  status  of  the  inquiry  and  the  progress  of  the 
Ministry's  implementation  of  the  recommendation. 

(C)  WORKMEN'S  COMPENSATION  BOARD 

Subsequent  to  the  Order  of  the  Legislature  on  the  21st  of  June,  1979 
the  Chairman  of  The  Workmen's  Compensation  Board,  Michael  Starr  wrote  to  the 
Minister  of  Labour  on  the  26th  of  June,  1979  requesting  specific  direction  from 
the  Minister  and  the  Government  as  to  the  Board's  position  vis-a-vis  the  Report 
of  the  Committee  received  and  adopted  by  the  Legislature  (See  Schedule  "C"). 
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On  the  ZOth  of  July,  1979  the  Minister  wrote  to  the  Chairman  of  the 
Board  advising  and  directing  the  Board  on  a  course  of  conduct  vis-a-vis  the 
Committee's  recommendations.  In  that  letter  the  Minister  of  Labour  advised 
The  Workmen's  Compensation  Board  that  it: 


"must  be  particularly  responsive  to  recommendations  of 
the  Ombudsman  that  receive  the  support  of  the  Select 
Committee  on  the  Ombudsman." 


Further  he  directed  that  where  there  has  been  a  disagreement  between  the 
Ombudsman  and  the  Board  on  purely  medical  grounds  and  where  the  Select 
Committee  supports  the  Ombudsman's  position  and  recommendation,  that  the 
Board  appoint  a  three  physician  "ad  hoc  Board  of  referees"  to  consider  the 
medical  evidence  in  the  particular  case.  The  Minister  contemplated  that  The 
Workmen's  Compensation  Board  would  appoint  one  member  of  the  Board  of 
referees,  one  would  be  independently  chosen  by  the  complainant  involved,  and 
the  Chairman  would  be  chosen  by  the  Ontario  Medical  Association  from  a  list  of 
specialists  available  from  the  particular  medical  or  surgical  field  that  is  relevant 
in  the  circumstances. 

Further  the  Minister  directed  the  Board  that  in  all  of  the  cases 
wherein  the  Board  is  unwilling  to  comply  with  the  Committee's  recommenda- 
tions, including  disputes  involving  medical  evidence,  the  matter: 


"should  be  discussed  with  the  Minister  of  Labour  for  his 
consideration,  and  for  consideration  of  any  other  or 
further  review  prior  to  final  determination  of  the  matter 
being  made  by  the  Board." 


By    this    procedure    the    Committee    understands    that    the    Minister 
intends    that    after    the     Committee    in    any    subsequent    report,     supports    an 
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Ombudsman  recommendation  and  recommends  its  implementation  by  The 
Workmen's  Compensation  Board,  this  review  and  consultative  procedure  would  be 
invoked  before  the  Board  submits  a  reply  to  the  Committee's  recommendation 
and  before  the  matter  is  debated  in  the  Legislature.  It  is  the  Minister's  hope 
that  this  procedure  would  reduce  significantly  the  number  of  recommendations 
addressed  to  The  Workmen's  Compensation  Board  which  are  debated  in  the 
Legislature. 

The  Committee  welcomes  the  Minister's  suggestions  and  commends 
him  for  the  spirit  in  which  they  were  made. 

The  Ombudsman  and  some  members  of  the  Committee  have 
expressed  reservations  as  to  the  impact  of  this  procedure  on  the  roles  of  the 
Ombudsman  and  of  the  Committee.  The  Committee  welcomes  the  assurances  of 
the  Minister  of  Labour  that  the  process  is  not  intended  nor  would  it  in  fact  do 
anything  to  interfere  with  the  authority  of  the  Ombudsman  as  provided  by  The 
Ombudsman  Act  and  this  Select  Committee  as  provided  by  its  order  of 
reference. 

However,  the  Committee  cannot  accept  the  intervention  of  an  ad  hoc 
Board  after  the  Ombudsman,  this  Committee  and  even  The  Workmen's  Compen- 
sation Board  have  fully  considered  the  issues,  formed  conclusions  in  respect 
thereto  and  where  appropriate  made  recommendations.  Such  a  procedure  while 
not  so  intending,  does  in  fact  usurp  the  role  of  all  three  in  the  context  of  the 
Ombudsman  process.   In  simple  terms,  it  is  too  late  in  the  process. 

At  the  stage  wherein  the  Minister  intends  to  introduce  this  procedure 
the     Ombudsman     will     have      completed      the      investigation      and     reporting 
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requirements  under  The  Ombudsman  Act.  The  Committee  will  have  fully 
considered  the  issues  surrounding  the  Ombudsman's  report  and  recommendations, 
The  Workmen's  Compensation  Board's  response  thereto  and  will  have 
recommended  support  for  the  Ombudsman's  position  to  the  Legislature.  The 
Workmen's  Compensation  Board  will  have  considered  the  relevant  issues  two  and 
possibly  three  times  and  can  most  certainly  be  presumed  to  have  a  complete 
knowledge  and  understanding  of  those  issues.  Its  only  actions  at  that  time  should 
be  directed  to  the  implementation  of  the  Committee's  recommendations  which 
are  approved  and  adopted  by  the  Legislature. 

Any  use  of  such  a  Board  after  all  that  has  been  done  has  the  potential 
for  undermining  the  Ombudsman's  authority  to  investigate  and  report;  the 
Committee's  authority  to  consider  the  issues  and  report  thereon  to  the 
Legislature;  and  The  Workmen's  Compensation  Board's  authority  to  formulate 
decisions  based  upon  its  various  policies  of  adjudication,  most  particularly  the 
policy  of  benefit  of  the  doubt  and  its  authority  to  rehear  pursuant  to  Section  7  5 
of  The  Workmen's  Compensation  Act.  It  also  could  be  taken  to  contradict  the 
statement  of  the  Chairman  of  the  Board  that  hereinafter  all  recommendations  of 
the  Committee  adopted  by  the  House,  will  be  implemented  by  the  Board. 

However,  the  concept  of  an  ad  hoc  Board  of  referees  as  proposed  by 
the  Minister  does  have  considerable  merit  and  may  be  effective  if  it  is 
introduced  at  a  relatively  early  stage  of  the  Ombudsman  process.  It  could  be 
used  for  example  to  assist  the  Board  in  its  response  to  the  Ombudsman's  notice 
of  intention  to  investigate  (19(1)  letter)  or  in  its  response  to  the  Ombudsman's 
notice  of  possible  conclusions  and  recommendations  made  pursuant  to  Section 
19(3). 
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The  Committee  understands  that  the  Ombudsman  and  the  Minister  of 
Labour  will  discuss  such  a  procedure  to  be  utilized  at  such  a  relatively  early 
stage  in  the  Ombudsman's  process.  The  Committee  looks  forward  to  hearing 
from  both  the  Minister  and  the  Ombudsman  as  to  the  progress  of  these 
discussions.  Naturally  the  Committee  welcomes  any  procedure  which  might  be 
implemented  which  would  serve  to  lighten  the  load  of  the  Ombudsman  and 
thereby  this  Committee. 

As  referred  to  above,  the  Chairman  of  The  Workmen's  Compensation 
Board  when  he  appeared  before  the  Committee  advised  that  with  respect  to  the 
recommendations  in  its  Sixth  Report  which  have  been  received  and  adopted  by 
the  Legislative  Assembly,  the  Board  is  prepared  to  comply  with  the  wishes  of  the 
Assembly  and  to  implement  the  recommendations.  The  Chairman  confirmed  that 
the  Board's  position  applied  as  well  to  the  two  recommendations  of  the 
Committee  which  previously  had  been  rejected  by  the  Board  subsequent  to  the 
Order  of  the  Legislature.  The  Chairman  assured  the  Committee  that  the  Board 
would  not  now  or  in  the  future  go  against  the  wishes  of  the  Legislature  of 
Ontario  adopting  any  reports  of  this  Committee  which  contained  recommenda- 
tions directed  to  The  Workmen's  Compensation  Board. 

The  Committee  wishes  to  commend  the  Chairman  and  other  members 
of  The  Workmen's  Compensation  Board  for  their  decision  in  this  matter.  It  is 
hoped  that  the  respect  for  the  Legislative  Assembly  as  evidenced  by  the  Board's 
position  will  be  a  model  for  other  governmental  organizations. 
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PARTE 


NORTH  PICKERING 


This  Committee  has,  since  July,  1976,  continuously  played  an  active 
part  to  assist  in  the  earliest  resolution  of  all  outstanding  matters  raised  by  the 
Ombudsman  in  his 


"Report  of  the  opinion  of  the  Ombudsman,  his  reasons 
therefor  and  recommendations  concerning  the  North 
Pickering  project." 


dated  the  Z2nd  of  June,  1976.    To  that  end,  in  its  first  report  to  the  Legislature 
dated  October  15,  1976,  the  Committee  recommended  that: 


"The  Legislative  Assembly  approve  in  every  respect  the 
agreement  reached  between  the  Ombudsman  and  the 
Minister      of      Housing.  This       Committee       further 

recommends  that  the  commission  to  be  appointed  under 
the  Public  Inquiries  Act,  1971,  be  appointed  forthwith 
with  terms  of  reference  substantially  in  accord  with  the 
agreement  between  the  Minister  of  Housing  and  the 
Ombudsman." 


At  that  time  it  was  the  Committee's  opinion  and  expectation  that  the 
avenues  of  inquiry  intended  by  the  agreement  (Agreement)  between  the 
Ombudsman  and  the  Minister  of  Housing  dated  October  1,  1976  (See 
Schedule  "D"),  would  fully  investigate,  examine  and  thoroughly  report  upon,  with 
minimum  of  delay,  the  following  statement  of  issues  adopted  by  the  Committee 
on  August  22,  1976: 
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"Re:    Former  Landowners  within  North  Pickering  Project 

(i)  Should    the   44    former   landowners   within   the 

North  Pickering  Project,  referred  to  on  pages 
90  and  91  of  the  Ombudsman's  Report,  be 
entitled  to  have  each  of  their  cases  assessed 
by  the  Land  Compensation  Board  for  a  deter- 
mination as  to  what  losses,  if  any,  they  each 
have  incurred  as  a  result  of  the  sale  of  their 
respective  properties  prior  to  February  4,  1974 
by  relying  to  their  detriment,  on  any  or  all  of 
inadequate  appraisals,  misleading  statements 
made  by  agents  of  the  Ministry  of  Housing  or  a 
misunderstanding  of  statements  made  by 
agents  of  the  Ministry  of  Housing. 

(ii)  Is  the  procedure  available  under  Section  30(a) 

of  the  Expropriations  Act,  applicable  to  a 
reference  to  the  Land  Compensation  Board  of 
the  matters  contained  in  (i)  above. 

(iii)  Should  the  Land  Compensation  Board  or  some 

other  suitable  forum  have  the  jurisdiction  with 
respect  to  the  44  landowners  and  any  other 
former  landowners  to  determine  the  issue  of 
whether  the  individual  landowners  were  misled 
and  accordingly  acted  to  their  detriment,  by 
any  or  all  of  inadequate  appraisals  prepared  by 
agents  of  the  Ministry  of  Housing;  misrepre- 
sentations made  by  agents  of  the  Ministry  of 
Housing;  or  a  misunderstanding  of  the  repre- 
sentations made  by  agents  of  the  Ministry  of 
Housing. 

THE  OMBUDSMAN'S  REPORT  REFERENCES  PROCEDURES 

EMPLOYED  BY  MINISTRY  OF  HOUSING 

REPRESENTATIVES  IN  THEIR  DEALINGS  WITH 

FORMER  LANDOWNERS  WHICH  RAISES  QUESTIONS  OF 

GENERAL  APPLICATION  TO  LAND  ACQUISITION  PROCEDURE 

(i)  Is  land  acquisition  by  negotiation  by  a  Ministry 

of  the  Provincial  Government,  a  suitable  pro- 
cedure where  the  magnitude  of  the  project  and 
area  of  the  land  in  question  is  comparable  to 
that  of  the  North  Pickering  Project. 

(ii)  Should     there     be    a     minimum     standard     for 

appraisals  and  appraisal  procedure  required  of 
Ministries  of  the  Provincial  Government  in  all 
forms  of  land  acquisitions. 
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(iii)  Should    there    be    a    code    of    procedure    and 

conduct  adopted  for  land  negotiators  and 
acquisition  agents  who  are  employed  by 
Ministries  of  Government  for  the  purpose  of 
carrying  out  all  forms  of  land  acquisitions. 

(iv)  Should    the    same    Minister    of    the    Crown   be 

required,  in  the  future,  to  continue  to  be 
responsible  for  a  specific  project  of 
comparable  magnitude  to  North  Pickering, 
until  the  project  has  been  completed. 

(v)  Should      there      be      minimum      standards     of 

planning  of  a  project  comparable  to  that  of 
North  Pickering  required  of  a  Ministry  of  the 
Provincial  Government  before  any  public  dis- 
closure is  made  and  before  any  actions  are 
undertaken  to  acquire  the  lands  within." 


The  Government  and  the  Ombudsman  acted  promptly  to  implement 
the  provisions  of  the  Agreement  which  called  for  the  appointment  of  a 
Commission  of  Inquiry  and  for  hearings  pursuant  to  Section  20  of  The 
Ombudsman  Act.  However,  not  long  after  the  Commission  and  the  Ombudsman 
hearings  got  under  way  a  number  of  events  occurred  which  have,  in  the 
Committee's  opinion,  deflected  the  true  nature,  intent  and  purpose  of  the 
Agreement. 

The  Committee  and  the  Ombudsman  have  both  recognized  this  and 
have  made  comment  from  time  to  time.  The  Ombudsman  made  his  concern 
known  to  the  Assembly  and  the  Committee  in  his  First  and  Second  Reports  dated 
January  10,  1977  and  July  14,  1977  respectively.  The  Committee  addressed  its 
concerns  to  the  Legislature  in  its  Second  Report  dated  March  28,  1977  and 
thereby  offered  a  solution  to  the  difficulties  which  at  the  time  plagued  the  Royal 
Commission  of  Inquiry.  The  Committee  recommended  (the  Honourable  Larry 
Grossman,  Q.C.,  dissenting)  that: 
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"The  Legislative  Assembly  request  that  the 
Order-In-Council  again  be  amended  to  remove  any 
ambiguity  as  to  the  meaning  of  'adversarial  nature'  and  so 
as  to  give  effect  to  the  agreement  reached  on  October  1, 
1976,  as  intended  by  this  Committee,  by  removing  the 
sentence  'All  matters  referred  to  this  Commission  shall  be 
heard  and  determined  in  proceedings  of  an  adversarial 
nature.'  from  Order-In-Council,  O.C.  2959/76." 


No    one,    since    that    recommendation    was    made,    has   responded   on 
behalf  of  the  Government. 

In  its  Third  Report  to  the  Legislature  dated  November  25,  1977,  the 
Committee  recommended  that: 


"the  government  cause  the  Commission's  Report  to  be 
submitted  forthwith  and  that  immediately  thereafter  a 
Commission  of  Inquiry  or  other  suitable  forum  be 
appointed  with  terms  of  reference  identical  to  the  agree- 
ment between  the  Minister  of  Housing  and  the 
Ombudsman         dated         October  1,  1976,  such 

Order-In-Council  to  append  as  schedules  thereto  the  said 
agreement  and  the  transcript  of  the  Select  Committee's 
proceedings  dated  October  1,  1976.  Further,  the 
Order-In-Council  to  provide  that  the  Commission  or 
forum  actively  inquire  into  the  issues  relevant  to  the 
former  landowners  and  the  property  acquisition  agents, 
that  the  Commission  or  forum  retain  its  own  counsel  to 
assist  it  in  the  investigation,  preparation  and  presentation 
to  it  of  all  relevant  evidence.  With  respect  to  the  phrase 
'adversarial  nature',  it  should  be  given  the  identical 
context  in  the  Order-In-Council  as  it  is  given  in  the 
agreement  of  October  1,  1976  as  interpreted  by  the  Court 
of  Appeal  in  its  judgment  released  April  1,  1977." 


No  one,  since  that  recommendation  was  made,  has  responded  on 
behalf  of  the  Government. 

Since  its  Third  Report  a  number  of  events  have  occurred  which  have 
caused  this  Committee  deep  concern.  This  is  a  report  of  those  events,  the 
consequences    flowing    therefrom    as    perceived    by    this    Committee,    and    the 
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Committee's  recommendations  for  a  resolution  of  all  outstanding  matters  with  a 
minimum  of  further  delay  and  expense. 

In  its  Third  Report  to  the  Legislature,  the  Committee  stated  that: 


"In  the  Committee's  opinion,  the  Commission  cannot 
submit  a  substantive  report  on  all  of  the  issues  contained 
in  and  referenced  by  the  said  Order-In- Council,  the 
agreement  dated  October  1,  1976  and  by  all  parties  who 
were  either  privy  to,  endorsed  or  concurred  in  that 
agreement.  Any  report  submitted  by  the  Commission  will 
be  of  little  or  no  assistance  to  the  Government  or  the 
Legislature  for  any  purpose  related  to  the  matters 
affecting  the  former  landowners  and  the  property  acquisi- 
tion agents.  Such  a  report  would  also  be  capable  of 
attack  by  persons  affected  of  the  type  and  substance  as 
launched  by  counsel  on  behalf  of  the  five  land  acquisition 
agents  in  respect  of  the  Ombudsman's  'North  Pickering' 
Report;  that  is,  an  action  commenced  in  the  Divisional 
Court  of  the  Supreme  Court  of  Ontario  for  a  declaration 
that  the  Commission's  report  is  null  and  void  and  of  no 
legal  force  and  effect.  There  has  not  been  an  inquiry  as 
intended  or  expected  by  all  those  involved,  of  the  relevant 
issues. 

The  Committee  is  of  the  opinion  that  all  those  who  were 
either  privy  to,  endorsed  or  concurred  with  the  agreement 
dated  October  1,  1976  have  a  duty  to  themselves,  the 
Government,  the  Legislature  and  the  people  of  the 
Province  of  Ontario  to  see  the  the  issues  contained  in  and 
referenced  by  the  said  Order-In- Council  and  as  contained 
in  the  agreement  dated  October  1,  1976  are  fully 
examined     and      thoroughly     reported     upon.  If      the 

Commission  of  Inquiry,  as  presently  constituted,  has  ter- 
minated its  proceedings  thus  falling  short  of  its  purpose  as 
intended  by  all  those  involved,  and  as  they  have  publicly 
confirmed  from  time  to  time,  then  a  new  Commission  or 
other  forum  should  be  appointed  forthwith  with  powers 
and  responsibilities  expressed  in  unambiguous  language. 
The  Order-In-Council,  to  avoid  any  further  misunder- 
standing, any  further  delay,  any  further  involvement  by 
the  courts,  and  any  loss  of  public  confidence,  should  have 
annexed  thereto  the  agreement  dated  October  1,  1976  and 
the  transcript  of  this  Committee's  proceedings  dated 
October  1,  1976." 
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Subsequent  to  the  Committee's  recommendation,  on  the  5th  of 
December,  1977,  The  Royal  Commission  of  Tnquiry  submitted  its  report.  The 
Attorney  General  tabled  the  report  in  the  Leg  slature  on  March  10,  1978. 

Dealing  with  the  matter  of  the  merits  of  the  landowners'  claims  for 
at  ditional  compensation  the  Commission  at  page  131  of  its  report  stated: 


"The  first  matter  referred  to  the  Commission  was  the 
overall  merits  of  claims  for  additional  compensation  by 
some  of  the  former  landowners.  The  only  evidence 
presented  on  this  issue  consisted  of  a  number  of  exhibits, 
including  the  file  of  the  Ministry  on  the  Mrs.  Heather 
Dinsmore  transaction,  and  some  evidence  in  chief  by 
Mrs.  Dinsmore,  who  dealt  with  her  complaints  about  the 
appraiser.  She  also  gave  evidence  as  to  the  visits  by 
Mr.  Bowles,  an  acquisition  agent  about  whom  she 
complained.  The  file  contains  an  affidavit  by  him  denying 
some  of  the  statements  about  which  she  complained. 
From  statements  by  her  counsel,  it  would  appear  that  it 
had  been  intended  to  lead  much  more  evidence  on  her 
behalf.  While  the  above  evidence  was  led  when  the 
Commission  was  differently  constituted  and  not  repeated 
before  the  present  Commission,  it  is  not  improper  to 
comment  that  the  facts  of  her  claim  were  not  sufficiently 
canvassed  to  enable  a  tribunal  to  make  a  determination  of 
its  merits.  As  Mrs.  Dinsmore  and  the  other  claimants 
withdrew  from  the  proceedings,  the  Commission  is  unable 
to  consider,  recommend  and  report  on  the  overall  merits 
of  the  claims  for  additional  compensation  by  the  former 
landowners." 


The  concerns  expressed  by  the  Committee  in  its  previous  reports  and 
most  particularly  in  its  Third  Report  as  quoted  above,  have  been  proven  by  the 
Royal  Commission  to  have  been  well-founded.  In  the  Committee's  opinion 
implementation  of  Recommendation  #1  in  its  Third  Report  (Page  13  supra),  at 
the  time  it  was  made,  was  the  only  effective  way  in  which  the  issues  touching 
the  former  landowners  could  be  thoroughly  investigated  and  reported  upon  and  in 
which  all  outstanding  issues  surrounding  the  "North  Pickering  Report"  could  have 
been  appropriately  resolved. 
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Since  the  publication  of  the  Royal  Commission's  report,  counsel  for 
the  five  land  acquisition  agents  named  in  the  agreement  between  the 
Ombudsman  and  the  Minister  of  Housing,  have  written  on  May  4,  1978,  to  the 
Attorney  General  and  the  Minister  of  Housing  advising  that  his  clients,  by  reason 
of  certain  statements  made  by  the  Ombudsman  respecting  the  Royal 
Commission's  report  and  the  conduct  of  the  inquiry  conducted  on  the 
Ombudsman's  behalf  by  Mr.  Keith  Hoilett,  felt  compelled  to  withdraw  from  those 
hearings.  The  land  acquisition  agents  were  concerned  that  the  Ombudsman 
hearings  would  be  used  to  vindicate  the  original  allegations  made  by  the 
Ombudsman  against  them  in  his  report  which  allegations  the  Royal  Commission 
has  found  not  to  be  justified. 

By  reason  of  his  clients'  views  of  the  Ombudsman  hearings  and  the 
Ombudsman's  comments  respecting  the  Royal  Commission  report,  counsel  for  the 
five  land  acquisition  agents  sought  the  appointment  of  a  new  Commission  of 
Inquiry  under  the  Public  Inquiries  Act  to  investigate  the  claims  of  the  former 
landowners  whose  claims  were  being  heard  and  reported  upon  by  Mr.  Hoilett. 

The  Ombudsman,  by  letter  dated  April  13,  1978  to  the  Minister  of 
Housing,  advised  that  he  proposed  to  refer  to  the  Supreme  Court  of  Ontario  the 
question  of  his  jurisdiction  to  comply  with  a  request  made  by  counsel  for  the 
former  landowners  whose  cases  were  heard  before  the  Commission  of  Inquiry, 
that  the  Ombudsman  further  investigate  those  complaints  and  report  appro- 
priately to  the  Legislative  Assembly. 

On  the  26th  day  of  September,  1978,  an  application  was  launched  in 
the  Supreme  Court  of  Ontario  on  the  Ombudsman's  behalf  for  an  Order  declaring 
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the  jurisdiction  of  the  Ombudsman  to  re-investigate  these  former  landowners' 
complaints  and  for  an  Order  declaring  whether  any  re-investigation  on  the  part 
of  the  Ombudsman  would  breach  or  otherwise  affect  the  agreement  between  the 
Ombudsman  and  the  Minister  of  Housing  dated  October  1,  1976.  The  Committee 
understands  that  the  final  arguments  in  this  application  will  be  heard  by  the 
Chief  Justice  of  the  High  Court  of  the  Supreme  Court  of  Ontario  sometime  in 
September,  1979. 

On  June  23,  1978,  the  Minister  of  Housing  wrote  to  the  Ombudsman 
(See  Schedule  "E")  advising  that,  having  regard  to  the  conduct  of  those  partici- 
pating in  the  implementation  of  the  Agreement,  the  Ministry  would  no  longer  be 
bound  by  the  provisions  of  that  agreement  in  that  the  findings  of  the  Ombudsman 
arising  out  of  the  "Hoilett  Hearings"  would  no  longer  be  accepted  without 
question.  The  Minister  indicated  that  the  Ministry  will  receive  and  treat  the 
report  presented  by  the  Ombudsman  on  the  Hoilett  Hearings  as  any  other 
Ombudsman's  report.  That  is,  the  Minister  of  Housing  would  not  be  bound  by 
agreement  or  otherwise,  to  implement  all  or  any  portions  of  any  recommenda- 
tions which  may  be  contained  in  the  report. 

The  Committee  understands  that  all  matters  associated  with  the 
"Hoilett  Hearings"  will  not  be  completed  before  the  12th  of  October,  1979. 
Counsel  for  the  parties  appearing  before  Mr.  Hoilett  are  still  in  some  process  of 
preparation  of  written  and  oral  argument. 

In  the  result,  the  Committee  is  of  the  opinion  that  Mr.  Hoilett  will 
not  have  his  report  ready  for  submission  to  the  Ministry  of  Housing,  however  it  is 
to  be  treated  by  that  Ministry,  before  the  summer  of  1980.  In  addition,  if 
Mr.  Hoilett's  report  is  not  treated  as  a  final  report  of  the  Ombudsman  pursuant 
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to  Section  22(3)  of  the  Act,  then  it  may  be  that  provisions  of  The  Ombudsman 
Act  under  Section  19(3)  may  be  necessary  before  a  "final"  report  may  be 
submitted.  All  this  will  serve  to  further  delay  the  ultimate  disposition  of  this 
matter. 

Therefore,  regardless  of  the  position  taken  by  the  Ministry  of  Housing 
and  others  with  respect  to  the  original  Agreement,  the  Ombudsman  will  not  be  in 
a  position  to  complete  his  obligations  under  it  before  the  latter  part  of  1980. 
That  notwithstanding,  and  in  any  event,  the  events  which  have  occurred  in  the 
last  three  years  and  the  positions  taken  by  many  of  the  parties  concerned  force 
the  Committee  to  conclude  -  North  Pickering  is  back  to  the  same  position  it  was 
when  it  first  came  to  the  Committee  in  July,  1976  -  nothing  has  happened  which 
can  cause  anyone  to  expect  that  North  Pickering  will  be  resolved,  by  any  means, 
in  the  foreseeable  future. 

The  Ombudsman  is  still  contending  for  the  solution  as  contained  in  his 
original  report.  The  Ministry  of  Housing  refuses  to  be  bound  by  the  Ombudsman's 
recommendations.  The  five  land  acquisition  agents  want  a  Royal  Commission  of 
Inquiry  where  they  will  have  an  opportunity  to  refute  the  allegations  made 
against  them  by  the  Ombudsman  in  his  original  report.  The  former  landowners 
affected  are  still  seeking  relief  without  any  assurance  from  anyone  that  it  will 
be  forthcoming,  where  deserved.  A  Royal  Commission  of  Inquiry  did  little  if 
anything  to  assist  in  the  resolution  of  the  matters  outstanding.  The  Ombudsman 
has  held  hearings  under  Mr.  Hoilett's  direction  for  almost  two  years  at  an 
enormous  cost  to  the  people  of  the  Province  of  Ontario.  The  Ombudsman  will 
submit  a  report  to  the  Ministry  of  Housing  which  the  Ministry  considers  not  to  be 
binding  upon  it  in  any  way. 
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More  recently  and  with  the  encouragement  of  this  Committee  the 
Ombudsman,  the  Minister  of  Housing,  and  counsel  representing  all  former 
landowners  have  engaged  in  some  discussions  with  a  view  to  seeking  a  resolution 
of  all  outstanding  matters  on  terms  that  are  the  most  amicable  and  appropriate 
in  the  circumstances.  The  Committee  understands  that  those  discussions  have 
not  resulted  in  any  "settlement"  of  all  outstanding  issues. 

It  is  tragic  to  report  that  all  of  the  public  money  spent  since 
October  1,  1976  to  implement  the  original  agreement  between  the  Ombudsman 
and  the  Minister  of  Housing,  including  the  time  and  effort  expended  by  those 
participating  in  the  Royal  Commission  and  in  the  Hoilett  hearings,  will  be  totally 
wasted  unless  all  of  those  affected  thereby  commit  themselves  to  achieving  an 
appropriate  solution  for  all  in  the  quickest  period  of  time.  It  is  taking  much  too 
long  to  implement  the  original  agreement. 

In  the  Committee's  opinion,  there  must  be  some  individual  claims  of 
former  landowners  where  agreement  for  settlement  can  be  reached  with  the 
Ministry  of  Housing  prior  to  and  without  the  need  for  Mr.  Hoilett's  report.  The 
Committee  urges  the  Ministry  of  Housing,  the  Ombudsman  and  representatives 
of  those  former  landowners  to  enter  into  discussions  immediately  after  October 
12,  1979  for  the  purpose  of  identifying  any  claims  wherein  agreement  for 
settlement  can  be  reached.  In  the  event  such  claims  are  identified,  the 
Committee  urges  those  concerned  to  implement  those  settlements  as  quickly  as 
possible. 

The  Committee  understands  that  the  Ombudsman  has  given 
Mr.  Hoilett    a    deadline    of    Christmas,    1979    in    which    to    finalize    his    report. 
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Mr.  Hoilett  should  be  held  to  that  deadline.  If  the  report  is  completed  by  that 
date,  it  will  keep  North  Pickering  current  in  the  minds  of  those  who  must  work 
towards  a  final  settlement. 

Before  Mr.  Hoilett's  report  is  completed,  however,  the  Ombudsman 
and  those  who  participated  in  the  Hoilett  hearings  must  clarify  the  matter  of  the 
publication  of  the  report.  It  seems  the  Ministry  of  Housing  was  always  of  the 
view  that  the  report  of  Mr.  Hoilett  would  be  made  available  to  them.  The 
Ombudsman  on  the  other  hand  is  less  certain  that  the  report  was  ever  intended 
to  be  published.  This  issue  has  the  potential  of  totally  undermining  any  efforts 
towards  settlement.  The  Committee  urges  the  Ombudsman  to  make  use  of 
Mr.  Hoilett's  report  in  a  way  which  is  most  conducive  to  and  of  greatest 
assistance  towards  the  most  appropriate  resolution  of  North  Pickering  in  the 
shortest  period  of  time. 
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PARTm 

SIXTH  REPORT  OF  THE  OMBUDSMAN 
OCTOBER  1,  1978  -  MARCH  31,  1979 


(A)  STATISTICAL  SUMMARY 

The  Committee  is  pleased  to  report  that  the  disposition  of  complaints 
by  the  Ombudsman's  office  during  the  sixth  reporting  period  makes  it  clear  that 
the  Ombudsman  and  his  office  are  making  meaningful  progress  towards  the 
vexing  problems  of  the  duration  taken  to  complete  complaints,  the  number  of 
non-jurisdictional  cases  being  dealt  with  as  compared  to  jurisdictional  cases  and 
the  average  duration  spent  on  matters  outside  the  Ombudsman's  jurisdiction. 
The  Committee  senses  a  real  commitment  by  all  members  of  the  Ombudsman's 
office  to  bring  these  matters  within  manageable  proportions  in  order  that  those 
complaints  received  by  the  office  properly  within  the  jurisdiction  of  the 
Ombudsman  msy  be  given  the  most  effective  treatment  within  a  reasonable 
duration  having  regard  to  the  circumstances  of  the  complaint. 

The  Committee  commends  the  Ombudsman  and  his  office  for  these 
efforts  and  looks  forward  to  seeing  further  progress  during  the  period  referenced 
by  the  Ombudsman's  next  report. 

(B)  FUTJRE  REPORTS  OF  THE  OMBUDSMAN 

The  Ombudsman  has  advised  that  hereafter  he  will  report  to  the 
Legislature  on  .n  annual  basis,  the  first  such  report  scheduled  for  the  close  of 
the  reporting  period,  March  31,   1980.     He  does  as  well  intend  to  issue  "Interim 
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Reports"  during  the  course  of  the  reporting  year  which  will  contain  special 
matters  considered  by  him  necessary  to  report  quickly  to  the  Legislature  and 
matters  wherein  governmental  organizations  have  denied  recommendations  made 
by  him  in  a  report  pursuant  to  Section  22(3)  of  the  Act. 

The  Committee  welcomes  the  Ombudsman's  decision  to  report 
annually.  It  will  avoid  much  duplication  of  effort  and  subject  matter.  It  will 
also  permit  a  more  meaningful  examination  of  certain  trends  of  the  office  as 
may  be  disclosed  by  an  examination  of  the  statistical  summaries. 

The  Committee  also  welcomes  the  Ombudsman's  intention  to  table  as 
deemed  necessary,  interim  reports  from  time  to  time.  The  Ombudsman  intends 
as  does  this  Committee,  that  those  interim  reports  will  be  considered  by  this 
Committee  as  soon  as  practicable  after  they  are  tabled  in  the  Legislature.  This 
may  necessitate  from  time  to  time,  that  the  Committee  sits  concurrently  with 
the  Legislature.  To  the  extent  that  this  becomes  necessary  the  Committee 
recommends  that  ITS  ORDER  OF  REFERENCE  BE  AMENDED  TO  INCLUDE  A 
PROVISION  WHEREBY  IT  IS  PERMITTED  TO  SIT  CONCURRENTLY  WITH  THE 
LEGISLATURE  TO  CONSIDER  FROM  TIME  TO  TIME,  INTERIM  REPORTS 
TABLED  BY  THE  OMBUDSMAN  IN  THE  LEGISLATURE*1*. 

(C)  REGIONAL  OFFICES 

The  Ombudsman  opened  his  first  regional  office  in  Thunder  Bay  on 
June  15,  1979.  It  is  notable  that  the  office  has  been  accomplished  without 
adding  to  the  numbers  of  the  Ombudsman's  staff.  It  is  hoped  by  the  C  _nbudsman 
that  a  substantial  portion  of  the  cost  of  the  office  may  be  underwritten  by   a 
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saving  in  travel  and  other  related  expenses  of  investigating  complaints  in  the 
northwestern  regions  of  Ontario. 

The  Committee  wishes  to  compliment  the  Ombudsman  on  this  step 
and  supports  him  totally  in  the  concept  of  creating  regional  offices  throughout 
the  province.  It  will  foster  a  sense  of  community  between  the  Office  of  the 
Ombudsman  and  the  various  regions  in  which  offices  are  placed.  The  inherent 
cost  saving  involved  is  a  welcome  by-product  of  the  Ombudsman's  approach. 

(D)  THE  CORRECTIONAL  REPORT 

The  Ombudsman,  on  July  17,  1979,  received  from  the  Minister  of 
Correctional  Services  the  Ministry's  response  to  the  Correctional  Report.  The 
Ombudsman  is  now  considering  the  response  before  preparing  and  submitting  his 
final  report  on  this  matter  to  the  Legislature.  At  such  time  as  the  Ombudsman's 
final  report  is  received  the  Committee  will  consider  the  matter  as  may  be 
appropriate  and  necessary  in  the  circumstances. 


(E)  APPLICATIONS  PURSUANT  TO  SECTION  15  OF  THE  OMBUDSMAN 

ACT  TO  DETERMINE  THE  OMBUDSMAN'S  JURISDICTION 


(1)       Health  Disciplines  Act 

The  Court  of  Appeal  which  heard  this  matter  on  the  7th  and  8th  of 
June,  1979  released  its  decision  on  the  31st  of  July,  1979  wherein  it  dismissed 
the  appeals  of  the  Health  Disciplines  Board  and  the  Attorney  General  of  Ontario 
from  the  Order  of  Mr.  Justice  Labrosse  dated  the  14th  day  of  December,  1978  in 
which  His  Lordship  decided  that  the  Health  Disciplines  Board  was  a  govern- 
mental organization  of  the  Province  of  Ontario  within  the  meaning  of  The 
Ombudsman  Act,  197  5  and  that  the  Ombudsman  does  have  jurisdiction  pursuant 
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to  Section  15(1)  of  The  Ombudsman  Act  to  investigate  or  review  any  decision 
made  by  the  Health  Disciplines  Board  of  Ontario  in  respect  of  the  case  which 
was  in  issue  on  the  particular  application. 

The  timing  of  the  release  of  the  decision  has  not  permitted  the 
Committee  to  discuss  its  effect  with  the  Ombudsman,  the  Attorney  General  and 
representatives  of  the  Health  Disciplines  Board.  Nor  is  it  known  at  the  writing 
of  this  Report  whether  the  Attorney  General  or  the  Health  Disciplines  Board 
intend  to  apply  for  Leave  to  Appeal  the  decision  to  the  Supreme  Court  of 
Ontario.  In  any  event,  the  Committee  intends  at  its  next  hearings  to  discuss  the 
specific  and  general  effects  of  this  decision  with  the  parties  named  above. 

Some  of  the  Committee  members  in  discussions  with  the  Attorney 
General  expressed  concern  with  respect  to  the  position  adopted  by  the  Attorney 
General  on  the  original  application  and  on  the  appeal.  That  position  was 
perceived  by  some  to  be  both  adversarial  and  adverse  to  the  interests  of  the 
Ombudsman  on  the  application  and  on  the  appeal. 

Some  members  of  the  Committee  are  concerned  that  the  role 
adopted  by  the  Attorney  General  is  consistent  with  an  approach  of  limiting  the 
role  of  the  Ombudsman  vis-a-vis  boards,  agencies  and  other  administrative  units 
of  the  Crown. 

The  Attorney  General  advised  the  Committee  that  in  respect  of  the 
jurisdiction  of  the  Ombudsman  the  Attorney  General's  role  is  to  interpret  the 
legislation  on  behalf  of  the  Government  and  to  take  all  necessary  and  appro- 
priate steps  to  persuade  the  courts  of  the  merits  of  that  interpretation. 
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This  Committee  does  not  take  issue  with  the  role  perceived  by  the 
Attorney  General  for  his  ministry  in  respect  of  interpretation  and  advice  to 
government  and  its  ministries  on  matters  of  legislation.  However,  to  the 
Committee,  this  role  does  not  seem  to  be  appropriate  when  examined  in  the 
context  of  the  parties  to  the  original  application  as  launched  by  the  Ombudsman. 
The  application  was  brought  by  the  Ombudsman  to  determine  jurisdiction  over 
the  Health  Disciplines  Board.  The  Health  Disciplines  Board  responded  to  the 
application  taking  the  position  that  it  was  in  every  respect  independent  of  the 
government  and  accordingly  not  coming  within  the  definition  of  a  governmental 
organization  under  The  Ombudsman  Act.  In  effect,  it  was  saying  it  was  "a 
private  citizen". 

The  Attorney  General  was  represented  by  counsel  on  the  original 
application  and  submissions  were  made  on  his  behalf  to  Mr.  Justice  Labrosse 
consistent  with  and  totally  supportive  of  the  Health  Disciplines  Board.  On 
appeal,  the  Attorney  General's  representative  not  only  took  a  position  consistent 
with  and  supportive  of  the  position  of  the  Health  Disciplines  Board  but  made 
submissions  in  the  original  Statement  of  Fact  and  Law  filed  which  were  adopted 
and  relied  upon  by  the  Health  Disciplines  Board  on  the  appeal.  In  other  words, 
the  Attorney  General  by  virtue  of  the  submissions  made  on  his  behalf  and  as 
adopted  and  relied  upon  by  the  Health  Disciplines  Board  became,  in  effect,  the 
counsel  and  adversary  for  the  Health  Disciplines  Board  in  opposition  to  the 
Ombudsman. 

In  the  Committee's  opinion  this  is  not  a  function  which  the  Minister 
of  the  Attorney  General  should  adopt  vis-a-vis  matters  involving  the 
Ombudsman's    jurisdiction.       Nor    should    the    Attorney    General    on    any    such 
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application  adopt  a  position  wherein  he  is  in  effect  the  counsel  for  and  totally 
supportive  of  the  position  of  the  Ombudsman  adverse  to  a  position  adopted  by  a 
"governmental  organization  of  the  Province  of  Ontario". 

Rather,  the  Committee  sees  the  Attorney  General's  function  on  these 
applications  as  more  properly  one  of  an  "amicus  curiae".  The  Attorney  General 
should  have  every  ability  to  assist  the  court  on  matters  of  law  and  fact  on  these 
applications.  That  is,  he  should  assist  the  court  to  come  to  the  appropriate 
decision  in  the  circumstances.  He  should  not,  however,  take  an  active  part  in 
the  adversarial  process  before  the  court.  That  should  be  left  to  the  parties  on 
the  application,  the  Ombudsman  and  the  governmental  organization  in  question. 

The  Committee  makes  these  comments  notwithstanding  that  the 
Court  of  Appeal  rejected  all  of  the  submission  made  on  behalf  of  the  Attorney 
General  with  respect  to  the  specific  question  of  the  Ombudsman's  jurisdiction 
over  the  Health  Disciplines  Board  and  the  more  general  question  of  the  breadth 
of  the  definition  of  governmental  organization  under  the  Act.  Perhaps  now  that 
the  Court  of  Appeal  has  rendered  a  decision  which  is  capable  of  such  a  broad 
scope,  the  Attorney  General  will  see  no  further  need  to  participate  on  these 
applications  in  the  future. 

(2)       North  Pickering  Re-Investigation 

The  Committee  has  commented  on  this  matter  in  Part  II  above. 


(3)       Workmen's  Compensation  Board 

-  Policy  of  Benefit  of  Reasonable  Doubt 


In    its    Fifth    Report,    the    Committee    reviewed    and    discussed    the 
ambiguities  inherent  in  the  different  policies  referable  to  reasonable  doubt  that 


-  28  - 


existed  within  The  Workmen's  Compensation  Board  at  that  time.  Since  then  and 
in  discussions  with  the  Committee  in  February,  The  Workmen's  Compensation 
Board  approved  on  the  15th  of  December,  1978  a  new  policy  of  Benefit  of 
Reasonable  Doubt.  While  the  Committee  considered  this  policy  to  be  an 
improvement  over  previous  ones  there  were  continuing  problems  of  interpreta- 
tion and  application  of  the  policy  foreseen  by  the  Committee  and  the 
Ombudsman. 

Additionally,  the  Ombudsman  in  his  Sixth  Report  (pages  10  to  13) 
provided  certain  comments  and  concerns  he  had  respecting  interpretation  and 
application  of  the  policy. 

The  Vice-Chairman  of  Appeals  of  The  Workmen's  Compensation 
Board  provided  the  Committee  with  a  new  draft  of  the  Policy  of  Benefit  of 
Doubt  which  is  intended  to  be  discussed  with  the  Corporate  Board  in  the  near 
future.    This  policy  states  that: 


"The  'Benefit  of  Doubt'  principle  is  applied  to  all  levels  of 
decision-making  at  the  Board. 

The  Board  interprets  the  principle  as  meaning  that  it  is 
not  necessary  to  adduce  conclusive  proof  in  support  of  a 
claim  for  compensation.  The  Board,  when  adjudicating  a 
claim,  will  draw  from  all  the  circumstances  of  the  case, 
including  the  evidence  adduced  and  the  medical  opinions, 
all  reasonable  inferences  and  presumptions  in  favour  of 
recognizing  entitlement. 

When  applied  to  an  injured  employee,  the  effect  is  that 
the  employee  does  not  require  a  preponderance  of 
evidence  in  support  of  his  claim.  On  the  other  hand,  mere 
possibilities  will  not  suffice." 


The   Committee   is  pleased   that   the  Board  does  not  intend  to  apply 
this  policy  only  at  the  end  of  an  appeal  after  all  evidence  is  heard.     Rather  the 
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Board  intends  that  the  policy  may  be  applied  in  respect  of  any  issue  of  fact 
which  is  presented  on  the  appeal  and  which  is  necessary  for  the  Board  to  make  a 
finding.  However,  the  Committee  and  the  Ombudsman  both  expressed  continuing 
reservations  respecting  the  interpretation  and  application  of  this  policy. 
Particularly  in  the  area  of  determination  by  the  Board  of  whether  an  issue  of 
fact  is  to  be  categorized  as  a  probability  or  a  "mere  possibility".  The  Workmen's 
Compensation  Board  before  referring  the  matter  to  the  Corporate  Board  for 
decision  will  be  reviewing  the  latest  policy  against  the  background  of  the 
comments  of  the  members  of  the  Committee  and  the  Ombudsman  and  it  will 
make  further  amendments  as  considered  necessary  and  appropriate. 

However,  the  Committee  wishes  The  Workmen's  Compensation  Board 
to  incorporate  as  part  of  the  policy  for  discussion  with  the  Board  an  amendment 
to  the  last  paragraph  as  suggested  by  a  member  of  the  Ombudsman's  staff. 
Accordingly,  the  Committee  recommends  that  the  last  paragraph  of  the  policy  of 
benefit  of  the  doubt  of  The  Workmen's  Compensation  Board  be  deleted  and  the 
following  substituted  therefor: 


"WHEN  APPLIED  TO  AN  INJURED  EMPLOYEE,  THE 
EFFECT  IS  THAT  THE  EMPLOYEE  DOES  NOT  REQUIRE 
A  PREPONDERANCE  OF  EVIDENCE  IN  SUPPORT  OF 
HIS  CLAIM.  RATHER,  WHERE  THERE  IS  DOUBT  ON 
ANY  ISSUE,  AND  THE  DISPUTED  POSSIBILITIES  ARE 
APPROXIMATELY  EQUAL  IN  WEIGHT,  THEN  THE 
ISSUE  WILL  BE  RESOLVED  IN  FAVOUR  OF  THE 
EMPLOYEE.  ON  THE  OTHER  HAND,  SPECULATION 
WILL  NOT  SUFFICE."    (2) 


(F)  RULES     FOR    THE    GUIDANCE    OF    THE    OMBUDSMAN    IN    THE 

EXERCISE  OF  HIS  FUNCTIONS  UNDER  THE  OMBUDSMAN  ACT 


In  its  Fifth  Report,  the  Committee  (pages  83  to  91)  described  eight 
areas  which  require  immediate  formulation  of  general  rules  for  the  guidance  of 
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the  Ombudsman  in  the  exercise  of  his  functions  under  The  Ombudsman  Act. 
Since  that  time  the  Committee  has  discussed  these  areas  with  the  Ombudsman 
and  various  members  of  his  staff. 

The  Committee  is  pleased  to  report  that  without  exception  the 
Ombudsman's  office  is  presently  complying  with  matters  hereinafter  set  forth  in 
this  part.  Some  members  of  the  Ombudsman's  staff  have  suggested  to  the 
Committee  that  inasmuch  as  the  office  is  by  its  actions  complying  with  these 
matters,  then  general  rules  are  not  necessary.  In  the  Committee's  opinion 
general  rules  do  not  become  meaningless  or  unnecessary  simply  because  the 
present  office  procedure  and  practice  complies  therewith. 

The  Committee  is  concerned  that  there  be  clear  and  consistent 
guiding  principles  in  the  form  of  general  rules  to  which  all  ombudsmen  and  their 
staff  hereafter  may  look  to  for  direction.  There  does  not  appear  to  be  any 
organized  procedure  within  the  Ombudsman's  office  to  make  new  members  aware 
of  the  substantive  requirements  of  The  Ombudsman  Act.  Nor  does  it  appear  that 
these  requirements  previously  discussed  with  the  Ombudsman's  office  have  been 
incorporated  into  the  Ombudsman's  "Office  Manual"  to  which  all  members  of  his 
staff  may  refer  for  advice  and  guidance. 

The  implementation  of  these  rules  has  caused  the  Committee  some 
concern.    Section  16(1)  of  The  Ombudsman  Act  provides  that: 


"The  Assembly  may  make  general  rules  for  the  guidance 
of  the  Ombudsman  in  the  exercise  of  his  functions  under 
this  Act." 
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Subsection  2  provides: 

"All  rules  made  under  this  section  shall  be  deemed  to  be 
regulations  within  the  meaning  of  the  Regulations  Act." 

Therefore,  upon  the  act  of  the  Assembly  making  general  rules  they  are  deemed 
to  be  regulations  under  The  Ombudsman  Act. 

The  Committee's  order  of  reference  provides  that: 


"pursuant  to  Section  16(1)  of  The  Ombudsman  Act,  197  5, 
formulate  from  time  to  time  general  rules  for  the 
guidance  of  the  Ombudsman  in  the  exercise  of  his 
functions  under  The  Ombudsman  Act." 


It  would  appear  therefore  that  the  Assembly  has  pursuant  to  the  Committee's 
order  of  reference  transferred  the  authority  to  the  Committee  to  formulate  the 
general  rules.  Therefore,  once  the  Committee  has  formulated  same  and  so 
reported  thereon  to  the  Legislature  in  one  of  its  reports,  and  once  having  been 
approved  and  adopted  by  the  Legislature,  they  thereafter  are  "deemed  to  be 
regulations  within  the  meaning  of  the  Regulations  Act."  as  Section  16(2) 
provides. 

Therefore,  with  that  understanding  of  the  required  procedure,  the 
Committee  hereby  recommends  for  approval  and  adoption  by  the  Legislature  the 
following  general  rules  for  the  guidance  of  the  Ombudsman  in  the  exercise  of  his 
functions  under  The  Ombudsman  Act: 

(1)       Annual  Report 

THE  OMBUDSMAN  SHALL,  NO  LATER  THAN  THREE  MONTHS 
AFTER    THE    END    OF    HIS    REPORTING    PERIOD,    TABLE    HIS    ANNUAL    OR 
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SEMI-ANNUAL  REPORT,  AS  THE  CASE  MAY  BE,  WITH  THE  SPEAKER  OF  THE 
LEGISLATIVE  ASSEMBLY. (3) 

(2)  Confidentiality 

(i)  THE    OMBUDSMAN    AND    HIS    STAFF    SHALL   NOT,   EXCEPT 

WHERE  PERMITTED  BY  THE  OMBUDSMAN  ACT  IN  CARRYING  OUT 
FUNCTIONS  THEREUNDER,  DISCLOSE  TO  ANY  THIRD  PARTY  ANY  INFOR- 
MATION RECEIVED  BY  HIM  OR  HIS  STAFF  WHILE  CARRYING  OUT  ANY  OF 
THE  FUNCTIONS  OF  THE  OMBUDSMAN  UNDER  THE  OMBUDSMAN  ACT. 

(ii)  A  MEMBER  OF  THE  OMBUDSMAN'S  STAFF  CARRYING  OUT 

OMBUDSMAN  FUNCTIONS  UNDER  THE  OMBUDSMAN  ACT,  SHALL  NOT 
EXPRESS  TO  ANYONE,  OTHER  THAN  TO  THE  OMBUDSMAN  OR  TO  HIS 
AUTHORIZED  DELEGATE,  HIS  OR  HER  OPINION,  RECOMMENDATION  OR 
OTHER  SIMILAR  COMMENTS  RESPECTING  THE  DECISION,  RECOMMENDA- 
TION, ACT  OR  OMISSION  PURPORTED  TO  HAVE  BEEN  COMMITTED  BY  OR 
ON  BEHALF  OF  THE  GOVERNMENTAL  ORGANIZATION  IN  QUESTION  OR 
RESPECTING  ANYTHING  ELSE  ARISING  OUT  OF  THE  INVESTIGATION  OF 
THE  COMPLAINT  BY  THE  OMBUDSMAN  AND  HIS  STAFF.(4) 

(3)  Preliminary  Investigations 

PRELIMINARY  INVESTIGATIONS  BY  THE  OMBUDSMAN'S  OFFICE 
SHALL  BE  LIMITED  TO  CASES  WHEREIN  FURTHER  INFORMATION  IS 
REQUIRED  BY  THE  OMBUDSMAN  OR  ANY  MEMBER  OF  HIS  STAFF  EITHER 
TO  CONFIRM  A  COMPLAINT  OR  WHEREIN  IMMEDIATE  ASSISTANCE  OF  A 
COMPLAINANT  IS  REQUIRED  AND  THE  CIRCUMSTANCES  OF  THE 
COMPLAINT       MAKE       THE       IMMEDIATE       IMPLEMENTATION       OF       THE 
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PROCEDURAL  REQUIREMENTS  OF  THE  OMBUDSMAN  ACT  IMPOSSIBLE. 
ONCE  THE  SUBSTANCE  OF  THE  COMPLAINT  HAS  BEEN  CONFIRMED  BY 
THE  OMBUDSMAN  OR  HIS  STAFF  OR  WHERE  THE  IMMEDIATE  DISPOSITION 
OF  THE  COMPLAINT  IS  NEITHER  POSSIBLE  NOR  ADVISABLE,  THE  REQUIRE- 
MENTS OF  THE  OMBUDSMAN  ACT  MUST  BE  FOLLOWED. (5) 


(4)       Notice  to  Governmental  Organizations  or 

Persons  Pursuant  to  Section  19(3)  of  The  Ombudsman  Act 


The  Ombudsman  has  correctly  pointed  out  to  the  Committee  that  the 
rule  it  was  intending  in  its  Fifth  Report  (page  89)  was  on  the  one  hand  capable  of 
an  overly  wide  interpretation  and  on  the  other  hand  an  unduly  narrow  one.  The 
Committee  and  the  Ombudsman  both  share  a  firm  conviction  that  this  section 
needs  to  be  substantially  reworded  by  amendment.  However,  in  the  interim  and 
to  afford  all  persons  affected  by  this  very  important  section  clarity  and 
direction,  the  Committee  believes  that  a  general  rule  is  necessary.  If  the 
legislative  amendment  whenever  it  occurs,  renders  the  rule  unnecessary  then  it 
can  either  be  revoked  or  appropriately  amended. 

The  root  of  the  difficulties  with  respect  to  the  interpretation  and 
application  of  this  section  centres  around  the  phrases  "adversely  affect"  and 
"adverse  report". 

The  Committee  is  of  the  opinion  that  the  phrase  "adversely  affect"  as 
it  is  contained  in  Section  19(3)  must  be  read  with  Section  22  of  The  Ombudsman 
Act.  In  the  Committee's  opinion  if  during  the  course  of  an  investigation  it 
appears  to  the  Ombudsman  that  he  may  have  sufficient  grounds  for  either 
formulating  one  or  more  opinions  under  Sections  22(1)  and  22(2)  of  The 
Ombudsman  Act  or  a  recommendation  under  Section  22(3)   of  The   Ombudsman 
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Act,  then  he  shall  give  the  governmental  organization  or  person  in  question  an 
opportunity  to  make  representations  respecting  the  adverse  report  or  recommen- 
dation. "Adverse  report"  in  the  context  of  Section  19(3)  merely  refers  to  the 
report  under  Section  22  that  the  Ombudsman  may  have  sufficient  grounds  to 
make.  The  report  which  the  Ombudsman  may  have  sufficient  grounds  for  making 
or  the  recommendation  which  the  Ombudsman  may  have  sufficient  grounds  for 
making  is  adverse  because  it  contains  one  or  more  opinions  or  recommendations 
under  Section  22  and  because  its  affect  alters,  opposes  or  causes  the  original 
decision,  recommendation,  act  or  omission  to  be  changed  in  some  way. 

Other  than  the  Annual  Report,  the  Ombudsman  only  has  jurisdiction 
to  report  respecting  a  decision,  recommendation,  act  or  omission  by  Section  22 
and  where  necessary,  Section  23. 

The  Committee  agrees  with  the  Ombudsman  however,  that  the 
requirement  of  giving  notice  to  any  peron  who  is  identified  or  is  capable  of  being 
identified  and  who  may  have  made  or  contributed  to  the  original  decision, 
recommendation,  act  or  omission  is  unduly  wide.  The  Committee  is  mindful  that 
the  Ombudsman's  office  presently  places  a  wide  interpretation  on  the  number  of 
persons  entitled  to  such  a  notice. 


follows: 


Therefore,  the  general  rule  that  the  Committee  has  formulated  is  as 


"WHERE  AT  ANY  TIME  DURING  THE  COURSE  OF  AN 
INVESTIGATION  IT  APPEARS  TO  THE  OMBUDSMAN 
THAT  THERE  MAY  BE  SUFFICIENT  GROUNDS  FOR 
FORMULATING  OPINIONS  UNDER  SECTION  22(1)  AND 
(2)  OF  THE  OMBUDSMAN  ACT  OR  OF  MAKING  ANY 
RECOMMENDATIONS  PURSUANT  TO  SECTION  22(3)  OF 
THE  OMBUDSMAN  ACT,  WHICH  HAS  THE  EFFECT  OF 
ALTERING,    OPPOSING    OR    CAUSING    THE    ORIGINAL 
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DECISION,  RECOMMENDATION,  ACT  OR  OMISSION  TO 
BE  CHANGED  IN  ANY  WAY,  THE  OMBUDSMAN  SHALL 
GIVE  THE  GOVERNMENTAL  ORGANIZATION  AND  ANY 
PERSON  WHO  IS  IDENTIFIED  OR  IS  CAPABLE  OF 
BEING  IDENTIFIED  AS  HAVING  MADE  OR  COMMITTED 
OR  CAUSED  TO  BE  MADE  OR  COMMITTED,  AS  THE 
CASE  MAY  BE,  THE  DECISION,  RECOMMENDATION, 
ACT  OR  OMISSION,  AN  OPPORTUNITY  TO  MAKE 
REPRESENTATIONS  RESPECTING  THE  ADVERSE 
REPORT  OR  RECOMMENDATIONS  EITHER 

PERSONALLY  OR  BY  COUNSEL."    (6) 


(5)       Opinions  and  Recommendations 

Pursuant  to  Section  22  of  The  Ombudsman  Act 


ALL  REPORTS  OF  THE  OMBUDSMAN  MADE  TO  GOVERNMENTAL 
ORGANIZATIONS  IN  ACCORDANCE  WITH  SECTION  22  OF  THE  OMBUDSMAN 
ACT  SHALL  CONTAIN  OPINIONS  IN  THE  WORDING  OF  SECTION  22(1)  AND 
RECOMMENDATIONS  WITHIN  THE  WORDING  OF  SECTION  22(3). (7) 


(6)  Procedure  of  Ombudsman  Where  Response  By  Governmental 
Organization  To  A  Recommendation  In  A  Report  Is  Considered  By 
The  Ombudsman  Not  To  Be  Adequate  And  Appropriate 


IN  ALL  CASES  WHERE  THE  OMBUDSMAN  HAS  CONCLUDED  THAT 
A  RESPONSE  BY  A  GOVERNMENTAL  ORGANIZATION  TO  A  REPORT  MADE 
BY  HIM  PURSUANT  TO  SECTION  22(3)  OF  THE  ACT  IS  NEITHER  ADEQUATE 
NOR  APPROPRIATE,  AND  WHERE  HE  WISHES  ULTIMATELY,  IF  THE  MATTER 
CANNOT  BE  RESOLVED,  TO  SEEK  SUPPORT  FOR  HIS  RECOMMENDATION  IN 
THE  LEGISLATURE,  THE  REPORT  UNDER  SECTION  22(3)  SHALL  BE 
REFERRED  TO  THE  PREMIER  BEFORE  IT  IS  REFERRED  TO  THE 
LEGISLATURE. (8) 


-  36- 


(7)       General 

The  Committee  in  its  Fifth  Report  had  included  two  other  areas 
requiring  general  rules,  an  exhaustive  list  of  governmental  organizations  within 
the  Ombudsman's  jurisdiction  and  a  rule  respecting  the  Ombudsman's  monitoring 
procedure. 

With  respect  to  the  former,  the  Committee  has  deferred  any  finaliza- 
tion  of  this  rule  pending  discussions  with  the  Ombudsman  and  the  Attorney 
General.  Now  that  the  decision  of  the  Court  of  Appeal  has  been  rendered  in 
respect  of  the  application  affecting  the  Health  Disciplines  Board,  the  Committee 
intends  to  resume  those  discussions  shortly  and  report  to  the  Legislature  on  a 
formulation  of  a  general  rule  in  this  area. 

With  respect  to  the  monitoring  procedure,  the  Ombudsman  has 
advised  the  Committee  that  this  procedure  has  been  totally  discontinued.  The 
Ombudsman  Act  of  Ontario  contains  no  authority  for  this  procedure.  In  the 
result  the  Committee  does  not  consider  that  a  general  rule  is  necessary 
restricting  or  precluding  an  act  which  is  not  covered  by  the  statute. 
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PART  IV 


RESPONSES  FROM  GOVERNMENTAL 

ORGANIZATIONS  TO  RECOMMENDATIONS 

MADE  BY  THE  COMMITTEE  IN  ITS  FIFTH  REPORT 


By  the  nature  of  the  Committee's  Sixth  Report,  responses  made  by 
governmental  organizations  to  recommendations  contained  in  the  Committee's 
Fifth  Report  were  not  included.  This  part  deals  with  those  responses  as  received 
by  the  Committee  prior  to  May,  1979. 

The  following  part  of  this  Report  which  deals  with  two  charts 
prepared  by  the  Ombudsman  respecting  recommendations  and/or  cases  which 
required  further  action  from  governmental  organizations  will  in  some  measure, 
overlap  this  part.  It  is  intended  that  the  Committee  will  combine  these  two 
parts  in  subsequent  reports. 

The  following  table  summarizes  certain  governmental  organizations' 
responses  to  relevant  recommendations  made  by  the  Committee  in  its  Fifth 
Report  to  the  Legislature  and  the  Committee's  opinion  respecting  those 
responses.  Following  each  of  the  tables  and  under  the  heading  of  the  various 
governmental  organizations,  the  Committee,  where  necessary,  has  commented  in 
more  detail. 
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(A)  TABLE  OF  GOVERNMENTAL  ORGANIZATIONS  WHICH  HAVE 
MADE  SATISFACTORY  RESPONSES  TO  RECOMMENDATIONS 
MADE  BY  THE  COMMITTEE  IN  ITS  FIFTH  REPORT 


(a)  MINISTRY  OF  THE  ATTORNEY  GENERAL 

Recommendation  No.  41 

The  Ombudsman's  office,  the  Ministry  of  the  Attorney 
General,  and  this  Committee  confer  forthwith  to  prepare 
and  settle  upon  a  list  of  governmental  organizations  under 
the  jurisdiction  of  the  Ombudsman. 

Recommendation  No.  42 

Upon  the  creation  of  any  new  commission,  board, 
administrative  unit  of  the  Government  of  Ontario  or  any 
agency  thereof,  the  matter  of  its  inclusion  as  part  of  the  list 
be  forthwith  referred  to  this  Committee  for  consideration 
and  report  to  the  Legislature. 

(b)  MINISTRY  OF  COMMUNITY  AND  SOCIAL  SERVICES 

Recommendation  No.  24 

The  Minister  of  Community  and  Social  Services  cause 
Section  12(11)  of  The  Family  Benefits  Act  to  be  repealed 
and  the  following  substituted  therefor: 

"The  Board  of  Review  may,  on  application  of  any 
party  or  on  its  own  motion  and  with  or  without  a 
hearing,  reconsider  and  vary  any  decision  made  by 
it  and  if  the  Board  hears  from  the  parties  to  the 
proceedings  in  which  the  original  decision  was 
made,  the  provisions  of  this  section,  except  sub- 
section (4),  apply  mutatis  mutandis  to  the  pro- 
ceedings on  such  reconsideration.". 

(c)  MINISTRY  OF  CONSUMER  AND  COMMERCIAL  RELATIONS 

Recommendation  No.  22 

Where  the  Ombudsman,  as  a  result  of  a  complete  investi- 
gation of  a  complaint,  formulates  the  opinion  that  a  decision 
of  the  Rent  Review  Board  comes  within  one  of  the  cub- 
headings  of  Section  22(1)  of  The  Ombudsman  Act  and  he 
recommends  that  the  decision  be  altered,  varied  or  amended 
in    some    way    in    accordance    with    Section    22(3)     of    The 
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Ombudsman  Act,  and  where  the  only  means  available  in  law 
is  an  application  for  judicial  review,  the  Rent  Review  Board, 
if  it  agrees  with  the  Ombudsman's  opinion  and  recommenda- 
tion, should  hereafter,  to  implement  the  recommendation, 
consent  to  the  appropriate  order  in  the  Divisional  Court 
which  consent  shall  include  all  reasonable  costs  of  the 
complainant  on  a  solicitor  and  client  basis. 

Recommendation  No.  23 

The  Ministry  of  Consumer  and  Commercial  Relations 
cause  an  amendment  to  be  made  to  Section  13(7)  of  The 
Residential  Premises  Review  Act  by  removing  therefrom 
the  phrase  "within  thirty  days  after  making  an  order". 

(d)       WORKMEN'S  COMPENATION  BOARD 

Recommendation  No.  1 

The  information  circular  or  booklet  as  referenced  by 
Recommendation  #27  of  the  Committee  in  its  Third  Report 
be  forwarded  to  all  individuals  against  whom  an  adverse 
decision  has  been  made,  at  the  time  they  are  notified  by  the 
Board  of  that  decision. 

Recommendation  No.  2 

For  the  purpose  of  distributing  the  information  circular 
or  booklet,  the  definition  of  adverse  decision  be  expanded  by 
the  Board  to  include  those  decisions  whereby  the  claimant 
obtained  a  result  qualitively  and/or  quantitively  less  than 
was  sought  in  the  claim. 

Recommendation  No.  3 

With  respect  to  Recommendation  #28  in  the 
Committee's  Third  Report,  concerning  the  future  necessity 
of  the  Board's  booklet  "Claims  Information  for  Employees  + 
Employers",  the  Workmen's  Compensation  Board  proceed 
with  its  revision  of  the  document  referred  to  in  that 
recommendation  and  advise  the  Committee  forthwith  as 
soon  as  the  revision  has  been  completed. 

Recommendation  No.  4 

The  Workmen's  Compensation  Board  file  with  this 
Committee  the  briefs  which  it  will  submit  to  the  Commis- 
sion on  Freedom  of  Information  and  Individual  Privacy  and 
to  the  Commission  of  Inquiry  into  the  Confidentiality  of 
Health  Records  in  the  Province  of  Ontario,  forthwith  as 
they  are  presented  to  each  of  the  Commissions. 
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Recommendation  No,  5 

The  Workmen's  Compensation  Board  review  its  present 
appeal  process  with  a  view  to  determining  whether  and  to 
what  extent  it  can  be  streamlined  and  made  more  efficient 
while  serving  the  interests  of  all  those  affected  thereby. 

Recommendation  No,  7 

The  Workmen's  Compensation  Board  schedule  a  hearing 
as  soon  as  possible  respecting  the  complaint  referred  to  in 
Recommendations  #39  and  #40  of  the  Committee's  Third 
Report,  and  thereafter  advise  the  Committee  forthwith  of 
the  results  of  that  hearing. 

Recommendation  No.  8 

Hereafter,  the  Workmen's  Compensation  Board  prepare 
and  submit  responses  to  recommendations  contained  in  sub- 
sequent reports  of  this  Committee,  within  a  reasonable 
period  of  time  immediately  after  the  tabling  of  the  Reports 
in  question  in  the  Legislature. 

Recommendation  No.  15 

With  respect  to  Complaint  #75  in  the  Ombudsman's  Third 
Report,  the  Workmen's  Compensation  Board  take  all  appro- 
priate actions  in  consequence  of  the  medical  referee's 
report  forthwith  upon  receipt  thereof  and  that  thereafter 
the  Board  forthwith  report  any  actions  taken  in  consequence 
thereof  to  the  office  of  the  Ombudsman. 

Recommendation  No.  17 

The  Workmen's  Compensation  Board  re-hear  the  matters 
contained  in  Complaint  #77  of  the  Ombudsman's  Third 
Report  as  quickly  as  possible  and  thereafter  forthwith 
report  its  decision  to  the  Ombudsman. 

Recommendation  No.  19 

The  Workmen's  Compensation  Board  forthwith  formulate 
a  policy  of  benefit  of  the  doubt  or  reasonable  doubt  which 
policy  is  to  be  applied  at  all  levels  of  decision  making  within 
the  Board,  including  the  Appeal  Board  level. 

Recommendation  No.  Z0 

When  that  policy  of  benefit  of  the  doubt  or  reasonable 
aoubt  has  been  formulated  and  implemented,  the  Workmen's 
Compensation  Board  forthwith  hold  a  hearing  pursuant  to 
Section  75  of  The  Workmen's  Compensation  Act  in  respect 


-  41  - 


of  the  claim  for  compensation  set  out  in  Complaint  #76  of 
the  Ombudsman's  Third  Report.  The  Appeal  Board  panel 
constituted  for  such  a  hearing  should  consider  expressly 
whether  the  policy  of  benefit  of  the  doubt  or  reasonable 
doubt  is  appropriate  to  be  applied  in  this  case.  In  the 
circumstances  of  a  request  made  by  the  employer  in  this 
case,  the  Committee  recommends  that  the  employer  be 
permitted  to  participate  in  the  said  hearing. 

Recommendation  No.  25 

The  Workmen's  Compensation  Board  publish  a  list,  for 
distribution  to  the  public,  of  its  policies,  manuals  and 
directives  respecting  the  adjudication  process  within  the 
Board  at  all  levels.  This  list  should  describe  the  documenta- 
tion in  the  same  detail  as  contained  in  Schedule  "H"  hereto. 
That  list  shall  also  contain,  for  the  information  of  the 
public,  the  Board's  unit  cost  to  supply  the  items. 

Recommendation  No.  26 

The  Workmen's  Compensation  Board  make  all  or  any 
portion,  as  the  case  may  be,  of  its  policies,  manuals  and 
directives  relative  to  the  adjudication  process  at  all  levels, 
available  to  the  public  at  the  Board's  actual  cost.  Any 
amendments,  alterations,  deletions  and  additions  respecting 
the  items  contained  in  those  documents  shall  also  be  made 
available  to  the  public  on  the  same  cost  basis. 

Recommendation  No.  28 

An  Appeal  Board  panel  of  the  Workmen's  Compensation 
Board  conduct  a  hearing  forthwith  for  the  purpose  of 
determining  whether  with  respect  to  the  complainant  des- 
cribed in  Complaint  #7  5  of  the  Ombudsman's  Fourth  Report, 
the  5%  pension  increase  should,  in  the  circumstances,  be 
more  appropriately  commenced  as  at  March,  1965. 

Recommendation  No.  29 

The  Workmen's  Compensation  Board  implement  the 
Ombudsman's  recommendations  made  in  Complaint  #76  of 
his  Fourth  Report  by  granting  the  complainant  entitlement 
to  the  sum  necessary  to  purchase  the  commercial  type 
heating  lamp  which  has  been  previously  requested. 

Recommendation  No.  30 

Hereafter  the  office  of  the  Ombudsman  and  the 
Workmen's  Compensation  Board  exercise  a  more  realistic 
approach  in  the  resolution  of  matters  involving  a  relatively 
minor  amount  of  money. 
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Recommendation  No.  32 

The  Workmen's  Compensation  Board  upon  receipt  of  that 
medical  report  conduct  a  hearing  pursuant  to  Section  75  of 
The  Workmen's  Compensation  Act  and  that  the  Appeal 
Board  panel  presiding  at  the  hearing  consider  the  application 
of  the  policy  of  benefit  of  the  doubt  to  the  circumstances  of 
this  case. 

Recommendation  No.  34 

If  by  the  time  this  report  is  tabled  in  the  Legislature  the 
Workmen's  Compensation  Board  has  reconsidered  Complaint 
#77  pursuant  to  Section  7  5  of  The  Workmen's  Compensation 
Act,  the  Board  advise  the  Committee  and  the  Ombudsman 
of  that  decision  as  soon  as  it  is  rendered. 

Recommendation  No.  36 

In  the  event  that  the  Ombudsman  is  able  to  form  the 
opinion  that  the  impairment  of  earning  capacity  is  signifi- 
cantly greater  than  is  usual  for  the  nature  and  degree  of 
injury,  then  he  shall  so  report  same  to  the  Workmen's 
Compensation  Board  who  shall,  in  that  event,  hold  a  hearing 
of  the  matter  of  Complaint  #78  in  the  Ombudsman's  Fourth 
Report,  pursuant  to  Section  7  5  of  The  Workmen's  Compensa- 
tion Act. 

Recommendation  No.  38 

The  Workmen's  Compensation  Board  hold  a  hearing  pur- 
suant to  Section  75  of  The  Workmen's  Compensation  Act  to 
reconsider  the  entitlement  of  the  complainant  referenced  in 
Complaint  #80  of  the  Ombudsman's  Fourth  Report,  to 
benefits  under  the  old  Section  42(5)  of  The  Workmen's 
Compensation  Act.  At  that  hearing,  the  Board  is  to 
specifically  consider  the  factors  of  the  complainant's  age  at 
the  time  of  the  injury  and  his  ability,  for  whatever  reason, 
to  obtain  other  suitable  employment  between  the  time  of 
the  injury  and  age  65. 

Recommendation  No.  40 

The  Workmen's  Compensation  Board  or  any  other  govern- 
mental organization,  should  not  deal  at  armslength  with  the 
Ombudsman  and  his  office  after  receipt  by  it  of  a  report 
pursuant  to  Section  22(3)  which  contains  certain  opinions 
and  recommendations  of  the  Ombudsman.  That  report 
should  trigger  discussions  between  the  respective  offices 
designed  to  resolve  the  outstanding  issues  if  at  all  possible. 
In  the  future,  these  steps  should  be  undertaken  before  the 
matter  reaches  the  Committee  for  consideration. 
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MINISTRY  OF  THE  ATTORNEY  GENERAL 

(1)       Recommendations  Nos.  41  and  42  (See  Page  39) 

The  Ministry  requested  that  the  Committee  defer  any  detailed 
discussions  of  these  two  recommendations  pending  the  disposition  of  an  appeal 
pending  before  the  Court  of  Appeal  of  the  Province  of  Ontario  respecting  the 
extent  of  the  Ombudsman's  jurisdiction  under  Section  15(1)  of  The  Ombudsman 
Act  in  relation  to  the  Health  Disciplines  Board.  The  Committee  concurs  with 
the  Ministry's  suggestion  in  this  regard  and  accordingly,  defers  any  further 
consideration  until  its  next  set  of  hearings. 

MINISTRY  OF  COMMUNITY  AND  SOCIAL  SERVICES 

Recommendation  No.  24 

The  Minister  of  Community  and  Social  Services  advised  the 
Committee  that  he  accepts  the  Committee's  recommendation  in  principle. 
Having  regard  to  the  usual  legislative  backlog,  he  was  unable  to  advise  as  to  the 
timing  of  the  legislative  amendment.  In  the  interim  he  has  proposed  that  his 
Ministry  adopt  a  policy  whereby,  as  soon  as  the  Ombudsman  notifies  the  Board 
that  he  recommends  a  review  of  a  decision,  the  Board  will  notify  the  director 
who  will  automatically  generate  a  request  for  a  re -hearing.  This  arrangement 
would  serve  to  rectify  the  concern  articulated  by  the  Ombudsman  in  his  Fourth 
Report,  at  least  on  an  interim  basis. 

The  Minister  in  accepting  the  recommendation,  expressed  some 
concern  that  any  amendment  should  be  worded  in  such  a  way  as  to  ensure  that  all 
persons  affected  by  a  reconsideration  of  the  Board  have  the  opportunity  to  make 
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representation  to  that  Board  before  a  decision  is  made.  Secondly,  having  regard 
to  the  practical  problem  of  storing  materials,  the  Minister  feels  that  a  time  limit 
might  be  in  order  within  which  a  re-hearing  by  the  Board  is  permissible.  The 
Committee  agrees  with  the  Minister's  concern  on  both  counts.  IT 
RECOMMENDS,  THEREFORE,  THAT  WHEN  SECTION  12(11)  OF  THE  FAMILY 
BENEFITS  ACT  IS  AMENDED,  IT  CONTAIN  THE  SUBSTANCE  OF  THE 
COMMITTEE'S  RECOMMENDATION  WHICH  IS: 


"THE  BOARD  OF  REVIEW  MAY,  ON  APPLICATION  OF 
ANY  PARTY  OR  ON  ITS  OWN  MOTION  AND  WITH  OR 
WITHOUT  A  HEARING,  RECONSIDER  AND  VARY  ANY 
DECISION  MADE  BY  IT  AND  IF  THE  BOARD  HEARS 
FROM  THE  PARTIES  TO  THE  PROCEEDINGS  IN  WHICH 
THE  ORIGINAL  DECISION  WAS  MADE,  THE  PROVI- 
SIONS OF  THIS  SECTION,  EXCEPT  SUBSECTION  (4), 
APPLY  MUTATIS  MUTANDIS  TO  THE  PROCEEDINGS 
ON  SUCH  RECONSIDERATION.". 


AS  WELL,  THE  AMENDMENT  SHOULD  CONTAIN  THE  SUBSTANCE  OF 
CONCERNS  EXPRESSED  BY  THE  MINISTER  THAT  ALL  PERSONS  AFFECTED 
BY  THE  DECISION  OF  THE  BOARD  OF  REVIEW  BE  GIVEN  AN  OPPORTUNITY 
TO  MAKE  REPRESENTATIONS  AND  A  REASONABLE  TIME  LIMIT  FOR  BOARD 
REHEARINGS  BE  STIPULATED. 

MINISTRY  OF  CONSUMER  AND  COMMERCIAL  RELATIONS 

(1)       Recommendations  Nos.  22  and  23 

The  Deputy  Minister  advised  the  Committee  that  the  Ministry  is 
prepared  to  propose  an  amendment  to  Section  114(9)  of  Bill  163,  The  Residential 
Tenancies  Act,  1978  which  would  remove  the  thirty-day  period  presently 
contained  in  Section  13(7)  of  The  Residential  Premises  Review  Act.  The 
Committee  notes  that  when  this  legislative  amendment  is  effected  and  becomes 
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law,  the  need  for  Recommendation  No.  22  will  terminate.  In  that  regard,  the 
Ministry  advised  the  Committee  that  on  an  interim  basis,  the  Rent  Review  Board 
would  have  been  prepared  to  comply  with  Recommendation  No.  22  where 
appropriate.  However,  it  appears  that  the  complainants  affected  by  this 
recommendation  chose  not  to  pursue  the  matter  of  judicial  review.  The  Board 
was  not  therefore  placed  in  a  position  of  having  to  consent  to  any  order  for  costs 
as  the  recommendation  intended. 

The  Ombudsman  has  closed  his  files  respecting  these  three  cases. 
The  Committee's  recommendation  therefore  appears  to  have  no  further 
application. 

WORKMEN'S  COMPENSATION  BOARD 

(1)  Recommendations  Nos.  1,  2  and  3 

Representatives  of  the  Board  reviewed  with  the  Committee  their 
plans  for  a  revision  and  consolidation  of  the  documentation  referred  to  in  these 
three  recommendations.  The  Committee  is  pleased  with  the  positive  response 
undertaken  by  the  Board  to  these  matters.  It  has  provided  the  Board  with 
certain  guidelines  and  suggestions  towards  implementation  of  this  documenta- 
tion. It  looks  forward  to  receiving  the  final  product  from  the  Board  as  soon  as  it 
is  available  for  distribution. 

(2)  Recommendation  No.  4 

The  Committee  has  just  received  the  brief  submitted  to  the  Royal 
Commission  of  Inquiry  into  the  Confidentiality  of  Health  Records  in  the  Province 
of   Ontario   and   to   The   Commission  on  Freedom  of  Information   and  Individual 
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Privacy.  The  Committee  will  be  considering  these  briefs  in  detail  during  its  next 
session  of  hearings  and  will  be  reporting  to  the  Legislature  in  more  detail 
thereafter. 

(3)  Recommendation  No.  7 

The  Committee  is  pleased  to  report  that  The  Workmen's  Compensa- 
tion Board  accepted  this  recommendation  and  by  a  decision  of  an  Appeal  Board 
panel  on  October  30,  1978,  formally  accepted  the  Ombudsman's  recommendation. 

(4)  Recommendation  No.  8 

The  Committee  is  satisfied  that  The  Workmen's  Compensation  Board 
is  working  to  fully  implement  this  recommendation.  The  Committee  looks 
forward  to  a  continuation  of  the  dialogue  with  The  Workmen's  Compensation 
Board  on  various  matters  immediately  upon  its  receipt  of  forthcoming  reports. 

(5)  Recommendation  No.  15 

The  Committee  was  advised  that  a  new  hearing  of  the  Appeal  Board 
panel  was  held  on  June  18,  1979  to  consider  the  medical  referee's  report  received 
by  the  Board.  The  Committee  has  yet  to  receive  information  respecting  the 
disposition  of  that  hearing.  Accordingly,  the  Committee  recommends  that  The 
Workmen's  Compensation  Board  forthwith  advise  the  office  of  the  Ombudsman 
and  this  Committee  of  the  decision  of  the  Appeal  Board  panel. 

(6)  Recommendation  No.  17 

The  Committee  is  pleased  to  report  that  by  a  decision  of  an  Appeal 
Board  panel  dated  March  21,  1979,  The  Workmen's  Compensation  Board  awarded 
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benefits  to  the  complainant  on  the  basis  of  a  10%  disability.     This  decision  has 
been  accepted  by  the  Ombudsman,  Mr.  Morand,  as  adequate  and  appropriate. 

(7)  Recommendation  No.  19 

The  Board  provided  the  Committee  with  a  newly  drafted  policy 
respecting  benefit  of  reasonable  doubt  which  was  approved  by  the  corporate 
board  on  the  15th  of  December,  1978.  The  Committee  considers  this  draft  to  be 
an  improvement  over  the  previous  policies  and  directives  used  by  the  Board  at 
various  levels.  There  are,  however,  certain  problems  of  interpretation  and 
application  of  this  policy  that  the  Committee  and  the  Ombudsman's  office  have 
identified  which  have  been  discussed  earlier  in  this  report  at  page  27. 

(8)  Recommendation  No.  20 

The  Committee  is  still  waiting  upon  the  disposition  of  the  hearing  set 
by  The  Workmen's  Compensation  Board  in  accordance  with  this  recommendation. 
The  Committee  is  satisfied  that  the  Board  will  report  the  result  of  the  hearing 
forthwith  after  the  decision  is  rendered. 

(9)  Recommendations  Nos.  25  and  26 

The  Workmen's  Compensation  Board  has  decided  to  use  the  publica- 
tion service  of  the  Ministry  of  Government  Services  for  the  marketing  and 
distribution  of  the  documentation  referenced  by  these  recommendations.  The 
Board  has  decided  that  the  documentation  is  best  distributed  by  combining  them 
into  four  separate  volumes.  The  price  of  these  volumes  has  been  fixed  at 
$180.00  per  set  which  includes  an  updating  service  for  three  years.  In  addition, 
the  documentation  will  be  made  available  at  approximately  160  reference  and 
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public  libraries  in  Ontario  as  well  as  the  Board's  head  office  and  area  offices. 
The  Committee  commends  The  Workmen's  Compensation  Board  for  its  positive 
and  thorough  response  to  these  recommendations. 

(10)  Recommendation  No.  28 

The  Workmen's  Compensation  Board  has  accepted  this  recommenda- 
tion and  accordingly,  an  Appeal  Board  hearing  has  been  held.  The  Board  made 
the  5%  pension  increase  effective  from  March,  1965  as  recommended  by  the 
Ombudsman. 

(11)  Recommendation  No.  29 

The  Committee  has  been  advised  that  The  Workmen's  Compensation 
Board  has  now  directed  a  new  hearing  by  an  Appeal  Board  panel.  The  Committee 
recommends  that  The  Workmen's  Compensation  Board  report  to  it  forthwith 
whether  and  to  what  extent  this  recommendation  has  been  implemented. 

(12)  Recommendations  Nos.  32  and  34 

The  Board  has  conducted  a  hearing  in  accordance  with  this  recom- 
mendation but  the  decision  has  not  yet  been  provided  to  the  Committee.  The 
Committee  therefore  recommends  that  The  Workmen's  Compensation  Board 
report  to  it  forthwith  on  the  decision  recently  rendered  by  the  Appeal  Board 
panel. 
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(B)  TABLE  OF  GOVERNMENTAL  ORGANIZATIONS  WHICH  HAVE 
MADE  UNSATISFACTORY  RESPONSES  TO  RECOMMENDATIONS 
MADE  BY  THE  COMMITTEE  IN  ITS  FIFTH  REPORT 


MINISTRY  OF  THE  ATTORNEY  GENERAL 


Recommendation  No.  9 


The  Financial  Administration  Act  be  amended  to  provide 
that  when  the  Ombudsman,  after  all  necessary  and 
appropriate  requirements  of  The  Ombudsman  Act  have  been 
adhered  to,  makes  a  recommendation  to  a  governmental 
organization  for  the  payment  of  a  sum  of  money,  in  the 
absence  of  any  other  express  legal  authority,  and  when  the 
recommendation  is  entirely  accepted  by  the  governmental 
organization,  a  "lawful  authority"  is  created  for  such  money 
to  be  paid  by  the  governmental  organization  out  of  the 
Consolidated  Revenue  Fund. 


MINISTRY  OF  THE  ATTORNEY  GENERAL 

(1)       Recommendation  No.  9 

The  Ministry  expressed  certain  concerns  to  the  Committee  that  this 
Recommendation  might  result  in  situations  where  the  Ombudsman  may,  during 
the  course  of  his  investigation  and  recommendation  to  a  governmental  organiza- 
tion, determine  a  dollar  value  for  payment  to  the  complainant  intended  to 
represent  total  satisfaction  of  the  complaint.  This  would  abrogate  the  usual 
adversarial  process  whereby  actions  against  the  Crown  are  commenced  by  The 
Proceedings  Against  the  Crown  Act  and  any  damages  are  determined  through  the 
adversarial  process. 

The  second  concern  of  the  Ministry  is  that  if  the  recommendation 
were    implemented,    someone    other    than    a    minister    of    the     Crown    and    the 
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treasurer  of  the  province  in  particular,  would  have  authority  to  approve  a  money 
payment  out  of  the  consolidated  revenue  fund.  The  Ministry  suggested  that  the 
recommendation  should  be  worded  to  provide  that  the  minister  overseeing  the 
particular  governmental  organization,  should  if  the  matter  is  resolved  with  the 
Ombudsman,  make  a  recommendation  to  the  Treasurer  that  the  moneys  in 
question  be  paid  out.  The  Committee  understands  and  appreciates  the  Ministry's 
concerns  respecting  the  introduction  of  a  process  in  Ontario  which  is  foreign  to 
lawyers  who  have  worked  for  years  in  an  adversarial  setting.  The  reality  of  The 
Ombudsman  Act  is,  however,  that  a  process  does  now  exist,  albeit  only  with  the 
strength  of  a  recommendation,  whereby  a  result  may  be  achieved  affecting  the 
rights  of  parties,  one  of  whom  will  be  a  governmental  organization  of  the 
Government  of  Ontario,  in  a  non-adversarial  setting. 

The  Committee  concurs  with  the  Ministry  that  any  procedure 
designed  to  approve  the  payment  of  a  sum  out  of  the  consolidated  revenue  fund 
in  the  circumstances  like  an  Ombudsman's  recommendation  ought  to  be  designed 
to  include  the  provision  that  the  minister  representing  the  governmental 
organization  in  question  is  the  one  who  approves  the  recommendation  for 
payment  out  of  the  consolidated  revenue  fund. 

The  Committee,  however,  disagrees  with  the  Ministry  that  payments 
of  this  sort  should  only  be  approved  where  a  legal  right  or  obligation  to  pay  such 
money  can  be  identified.  The  Ombudsman  Act  does  contemplate  situations 
wherein  the  Ombudsman  may  rightfully  recommend  the  payment  of  a  sum  of 
money  for  reasons  which  may  not  meet  the  strict  legal  requirements  expected  in 
the  legal  system.  Therefore  the  Committee  recommends  that  THE  FINANCIAL 
ADMINISTRATION     ACT    BE     AMENDED     TO     PROVIDE    THAT    WHEN     THE 
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OMBUDSMAN,  AFTER  ALL  NECESSARY  AND  APPROPRIATE  REQUIREM- 
ENTS OF  THE  OMBUDSMAN  ACT  HAVE  BEEN  ADHERED  TO,  MAKES  A 
RECOMMENDATION  TO  A  GOVERNMENTAL  ORGANIZATION  FOR  THE 
PAYMENT  OF  A  SUM  OF  MONEY,  IN  THE  ABSENCE  OF  ANY  OTHER 
EXPRESS  LEGAL  AUTHORITY,  AND  WHEN  THE  RECOMMENDATION  IS 
ENTIRELY  ACCEPTED  BY  THE  GOVERNMENTAL  ORGANIZATION,  A 
"LAWFUL  AUTHORITY"  IS  CREATED  FOR  SUCH  MONEY  TO  BE  PAID  BY  THE 
GOVERNMENTAL  ORGANIZATION  OUT  OF  THE  CONSOLIDATED  REVENUE 
FUND  UPON  RECOMMENDATION  TO  THE  TREASURER  FOR  PAYMENT  OF 
SUCH  MONEY  BY  THE  MINISTER  RESPONSIBLE  FOR  THE  GOVERNMENTAL 
ORGANIZATION.(10) 

(C)  SUMMARY  OF  CASES  SINCE  THE  INCEPTION  OF  THE  OFFICE  OF 
THE  OMBUDSMAN  WHERE  (1)  A  RECOMMENDATION  UNDER 
SECTION  22(3)  OF  THE  OMBUDSMAN  ACT  WAS  DENIED  BY  THE 
GOVERNMENTAL  ORGANIZATION  TO  WHICH  IT  WAS 
ADDRESSED;  (2)  A  RECOMMENDATION  MADE  PURSUANT  TO 
SECTION  22(3)  OF  THE  OMBUDSMAN  ACT  THAT  A  PRACTICE  BE 
ALTERED  OR  A  LAW  RECONSIDERED 

As  a  means  of  taking  inventory  of  all  the  cases  referred  to  above,  the 

Ombudsman  appended  to  his  Sixth  Report  two  charts  (pages  146  to  170  inclusive) 

which  summarized  the  recommendations  made  under  the  appropriate  categories 

and  the  disposition  of  those  recommendations  by  the  Select  Committee  and/or 

the  governmental  organization  to  which  they  were  directed.    These  charts  are  a 

welcome  addition  to  the  Ombudsman's  Report.    They  provide  a  valuable  means  of 

monitoring    the    actions    taken    by    governmental    organizations   to    Ombudsman 

recommendations.      They  serve   as   well  as   a   complement   to   the   Committee's 

efforts,  since  its  Third  Report,  in  reporting  on  responses  made  by  governmental 

organizations  to  recommendations  addressed  by  it  in  previous  reports. 
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The  Committee  commends  the  Ombudsman  for  this  innovative 
approach.  It  suggests  he  make  it  a  permanent  part  of  his  reporting  system  and 
that  it  be  expanded  to  include  all  the  matters  wherein  the  Select  Committee  has 
made  recommendations  to  governmental  organizations.  The  combination  of 
those  sets  of  information  in  these  charts,  on  an  updated  basis,  will  serve  as  an 
effective  vehicle  to  ensure  that  an  ultimate  disposition  is  reached  for  every 
recommendation  made  by  the  Ombudsman  and  by  this  Committee. 

Subsequent  to  the  tabling  of  the  Ombudsman's  Sixth  Report,  the 
Committee  requested  responses  from  all  the  governmental  organizations  named 
in  the  Ombudsman's  charts. 

These  responses  received  by  the  Committee  were  generally 
satisfactory. 

With  respect  to  the  responses  as  they  affect  the  Ombudsman's 
recommendations,  the  Ombudsman  will  be  reporting  to  the  Committee  whether 
in  his  opinion,  further  consideration  must  be  given  to  the  matters  at  hand.  The 
Committee  will  therefore  be  reporting  on  these  responses  in  more  detail  in  its 
next  report. 
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PARTY 


SPECIFIC  CASE  SUMMARIES  REPORTED  BY  THE 

OMBUDSMAN  AS  CONTAINING  RECOMMENDATIONS  MADE 

TO  GOVERNMENTAL  ORGANIZATIONS  WHICH  HAVE  BEEN  DENIED 


In  his  Sixth  Report,  the  Ombudsman  referenced  eleven  cases  which 
fall  into  the  category  of  so-called  Recommendations  Denied  cases.  That  is, 
cases  wherein  the  recommendations  made  by  the  Ombudsman  pursuant  to 
Section  22  of  The  Ombudsman  Act,  have  been  for  whatever  reason  not 
implemented  by  the  governmental  organization  in  question  and  the  Ombudsman 
wishes  to  have  his  recommendations  ultimately  supported  by  this  Committee  and 
the  Legislature.  In  its  Fifth  Report,  the  Committee  recommended  the  formula- 
tion of  a  general  rule  requiring  the  Ombudsman  in  circumstances  wherein  he 
wished  the  ultimate  support  for  his  recommendations  to  first  refer  his  report  to 
the  Premier  in  accordance  with  Section  22(4)  of  The  Ombudsman  Act.  This 
Committee  has  consistently  informed  the  Ombudsman  prior  to  his  Sixth  Report 
that  any  cases  not  referred  to  the  Premier  pursuant  to  Section  22(4),  would  not 
have  their  recommendations  supported  by  this  Committee  nor  recommended  for 
support  by  this  Committee  to  the  Legislature. 

The  Ombudsman's  Sixth  Report  contains  three  cases  (Ministry  of 
Consumer  and  Commercial  Relations,  Complaint  #6  at  page  39,  Workmen's 
Compensation  Board,  Complaints  #34  and  #35,  pages  105-112  inclusive)  wherein 
although  the  Ombudsman  did  not  apparently  consider  the  governmental  organiza- 
tion's response  to  be  adequate  and  appropriate,  he  nonetheless  decided  not  to 
refer  the  matter  to  the  Premier  pursuant  to  Section  22(4). 
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In  the  result,  the  Committee  does  not  support  the  recommendations 
of  the  Ombudsman  made  in  these  cases.  Accordingly,  it  will  not  be  making  any 
recommendation  to  the  Legislature  that  the  recommendations  contained  in  these 
cases  be  approved  and  adopted. 

By  adopting  this  position  the  Committee  does  not  intend  to  comment 
one  way  or  the  other  on  the  relative  merits  of  the  recommendations  made  by  the 
Ombudsman  and  the  responses  of  the  governmental  organizations  thereto. 
Rather,  the  Committee  has  made  as  a  substantive  requirement  to  support  for  the 
Ombudsman's  recommendations,  a  reference  of  the  cases  in  question  to  the 
Premier  beforehand  pursuant  to  Section  22(4)  of  The  Ombudsman  Act.  That 
substantive  requirement  not  having  been  followed  in  these  three  cases  with  the 
a  foreknow  ledge  of  the  Select  Committee's  position,  the  Ombudsman  must  be 
taken  to  have  decided  beforehand  not  to  seek  the  support  of  this  Committee  and 
the  Legislature  for  the  recommendations  in  question. 

It  is  unfortunate  that  these  three  cases  were  categorized  in  the 
Ombudsman's  report  as  "recommendation  denied".  This  type  of  case  carries  a 
connotation  that  the  governmental  organization  in  question  has  for  whatever 
reason  not  implemented  the  Ombudsman's  recommendations  and  the  Ombudsman 
is  unable  to  accept  or  agree  with  the  reasons  for  so  doing.  That  is  not 
contemplated  by  the  legislation  and  Section  22(4)  in  particular. 

MINISTRY  OF  EDUCATION  -  COLLEGES  AND  UNIVERSITIES 

(1)       Complaint  #2,  page  22,  Ombudsman's  Sixth  Report 

This  complaint,  received  by  the  Ombudsman's  office  in  June,  1976 
was  to  the  effect  that  the  then  Ministry  of  Colleges  and  Universities  had  refused 
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a  grant  to  the  complainant  applied  for  under  the  Ontario  Student  Assistance 
Program.  Applications  for  grants,  made  for  each  of  the  academic  years 
1974-197  5,  197  5-1976,  and  1976-1977,  were  denied  on  the  grounds  that  the 
complainant  did  not  comply  with  the  regulations  made  under  the  Ministry  of 
Colleges  and  Universities  Act,  1971  then  in  force.  The  regulations  in  force  at 
the  time  required  that  an  applicant  be  "a  Canadian  citizen  or  a  person  lawfully 
admitted  to  Canada  for  permanent  residence,  who  is  ordinarily  resident  in 
Canada  and,  except  for  time  at  a  post -secondary  institution,  has  resided  in 
Ontario  for  at  least  twelve  consecutive  months  prior  to  the  first  day  of  the 
month  in  which  classes  normally  commence  in  the  eligible  institution  for  the 
academic  year  for  which  he  is  applying  for  a  grant  .  .  .".  For  the  first  year  in 
which  the  applications  were  made  (1974-197  5)  the  complainant  had  not  resided  in 
Ontario  for  at  least  twelve  consecutive  months  prior  to  the  first  day  of  the 
month  in  which  classes  normally  commence.  Accordingly,  the  Ombudsman 
concluded  that  the  decision  of  the  Ministry  denying  the  complainant  a  grant  for 
that  year  was  properly  based  on  the  law. 

However,  the  Ombudsman  concluded  that  the  complainant  did  meet 
the  requisite  residency  requirements  for  the  academic  years  197  5-1976  and 
1976-1977  and  that,  but  for  the  clause  in  the  regulation  that  excludes  time  spent 
at  post-secondary  institutions  from  the  calculation  of  the  twelve  consecutive 
months  provision,  the  complainant  would  have  been  eligible  in  those  subsequent 
academic  years  for  a  grant.  In  other  words,  the  only  way  this  complainant  could 
have  become  eligible  under  the  regulations  for  a  grant  in  subsequent  academic 
years  would  have  been  to  interrupt  the  academic  course  in  question  for  a  twelve- 
month period  all  the  while  remaining  in  Ontario  to  satisfy  the  provisions  of  the 
regulations. 
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After  his  investigation  was  completed,  the  Ombudsman  concluded 
that  it  was  unjust  that  the  complainant  was  denied  consideration  for  a  grant  in 
the  academic  years  197  5-1976  and  1976-1977  because  the  exclusionary  clause 
deemed  the  complainant  to  be  a  non-resident  for  this  purpose  and  did  not  allow 
the  Minister  of  Colleges  and  Universities  to  find  that  the  complainant  actually 
resided  in  Ontario  for  twelve  months  prior  to  the  months  in  which  the  classes 
commenced  in  the  relevant  academic  years.  Pursuant  to  Section  22(1)  of  The 
Ombudsman  Act,  the  Ombudsman  formed  the  opinion  that  the  decision  of  the 
Minister  of  Colleges  and  Universities  which  denied  the  complainant  grants  for 
the  academic  years  in  question  was  in  accordance  with  a  regulation,  the 
interpretation  of  which  may  be  wrong  or  if  the  interpretation  is  not  wrong,  then 
the  decision  is  in  accordance  with  the  provision  of  an  Act  that  in  unjust. 

Accordingly,  the  Ombudsman  recommended  pursuant  to  Section  22(3) 
of  The  Ombudsman  Act: 


"(1)  That  the  interpretation  of  the  Ontario  Regulation 
115/7  5,  Section  1(g)  which  caused  (the 
complainant's)  application  for  Ontario  Student 
Assistance  to  be  refused,  be  reconsidered;  or  in  the 
alternative, 

(2)  That  Ontario  Regulation  115/7  5,  Section  1(g)  be 
reconsidered  and  amended  retroactively  to  August 
31,  197  5  so  that  (the  complainant)  would  have  been 
eligible  to  qualify  for  a  grant  for  (  )  197  5-1976 
academic  year  and  the  1976-1977  academic  year; 
and 

(3)  That  following  the  acceptance  of  (1)  or  (2)  above, 
(the  complainant)  be  considered  for  Ontario  Student 
Assistance  on  the  basis  of  (  )  applications  in  (  ) 
respective  eligible  year  nunc  pro  tunc." 


-  57  - 


The  Minister  of  Colleges  and  Universities  in  his  response  to  the 
Ombudsman's  recommendations,  essentially  agreed  in  principle  that  the  eligi- 
bility provisions  of  the  regulations  be  changed  so  as  to  permit  similar  applicants 
in  the  future  to  gain  eligibility  requirements  during  their  stay  at  a  post- 
secondary  academic  institution  in  Ontario.  In  other  words,  applicants  will  no 
longer  have  to  "sit  out"  a  year  in  order  to  gain  the  twelve-month  eligibility 
requirement.  However,  the  Minister  was  unable  to  accept  the  Ombudsman's 
recommendation  that  the  regulations  be  amended  retroactively  and  applied 
specifically  to  the  complainant  in  question. 

The  regulations  made  under  the  Ministry  of  Colleges  and  Universities 
Act,  1971  (Regulation  115/7  5)  was  revoked  and  replaced  by  Ontario  Regulation 
638/78.  That  regulation  permitted  the  Ontario  Student  Assistance  Program  to 
consider  as  a  basis  of  eligibility  the  previous  twelve  months  the  applicant  had 
spent  at  a  post -secondary  academic  institution  in  Ontario. 

Therefore  the  only  issue  outstanding  between  the  Ombudsman  in  his 
recommendation  and  the  Ministry  in  its  ultimate  response,  was  whether  the 
eligibility  provision  should  be  made  retroactive  to  apply  to  this  particular 
complainant.  It  is  to  be  noted  that  the  Ombudsman's  office  in  making  the 
recommendation  for  retroactivity  acknowledged  and  understood  that  the  retro- 
active provisions  would  apply  to  all  other  eligible  applicants  coming  within  the 
eligibility  requirements  thereunder. 

The  Committee  is  unable  to  support  the  recommendations  of  the 
Ombudsman  in  this  case.  In  the  first  place  the  Ministry  of  Colleges  and 
Universities  Act,  1971,  does  not  specifically  allow  for  retroactive  regulations.  It 
is  not  legally  possible  to  enact  retroactive  regulations  unless  the  authority  to  so 
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enact  is  specifically  contained  in  the  legislation  under  which  the  regulations  can 
be  formulated. 

In  the  second  place  and  in  any  event  of  whether  or  not  the  statute 
permitted  retroactive  regulations,  the  Committee  is  not  prepared  to  support  the 
Ombudsman's  recommendation  in  this  case  since  it  would  in  all  probability  result 
in  an  unnecessary  burden  on  the  taxpayers  of  the  Province  of  Ontario.  The 
Committee  was  advised  that  the  Ministry  did  not,  for  the  years  in  question, 
budget  for  any  applications  which  would  be  approved  under  this  successful 
regulation.  Any  monies  therefore  necessary  to  fund  this  change  of  policy,  would 
have  to  come  from  current  revenue  sources.  When  one  considers  that  any 
successful  applicants  in  1979  have  probably  completed  or  terminated  their  post- 
secondary  academic  training  and  in  all  probability  are  earning  income  in  excess 
of  the  general  average,  then  such  expenditures  take  on  the  character  of 
unnecessary  burdens  on  the  taxpayers  of  the  Province  of  Ontario. 

In  the  Committee's  opinion,  the  hardships  and  adverse  affects  of 
enacting  such  retroactive  regulations  far  outweigh  the  benefits  that  might 
accrue  to  a  relatively  few  number  of  residents  of  the  Province  of  Ontario  who 
have  had  the  opportunity  of  attending  post-secondary  academic  institutions  in 
this  province. 

MINISTRY  OF  HEALTH 

(1)       Complaint  #21,  page  70,  Ombudsman's  Sixth  Report 

This  case  involves  two  complaints  received  from  separate 
complainants  to  the  effect  that  the  Ontario  Health  Insurance  Plan  refused  to 
reimburse  the  complainants  for  bona  fide  medical  treatment  received  outside  the 
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Province  of  Ontario  for  more  than  90%  of  that  which  is  or  would  be  provided  in 
the  Ontario  Medical  Association  Fee  Schedule. 

Both  complainants  were  required  to  receive  hospital,  medical  and 
other  related  services  in  the  United  States  which  services,  it  was  believed  by 
them,  were  not  available  in  Ontario.  In  both  cases,  the  amount  paid  by  the 
Ontario  Health  Insurance  Plan  for  medical  services  was  substantially  less  than 
the  fee  for  services  rendered  in  the  United  States  to  the  complainant  by  the 
attending  physician. 

The  amounts  fixed  by  the  General  Manager  of  the  Ontario  Health 
Insurance  Plan  for  payment  by  the  Plan  were  arrived  at  after  advice  from  the 
Ontario  Medical  Association  as  to  what  its  fee  would  have  been  had  the  service 
been  available  in  Ontario.  The  General  Manager  advised  the  Committee  that 
when  application  for  payment  of  medical  services  is  made  which  services  are  not 
available  in  Ontario,  he  will  fix  as  a  basis  for  reimbursement  an  amount  which 
the  Ontario  Medical  Association  advises  him  would  be  included  in  its  schedule 
had  the  service  been  available  in  Ontario. 

After  the  Ombudsman's  investigation  was  completed,  he  formed  the 
opinion  that  the  decision  of  the  Ontario  Health  Insurance  Plan  not  to  reimburse 
those  individuals  who  must  bona  fide  seek  necessary  medical  treatment  outside 
the  Province  of  Ontario  more  than  90%  of  the  O.M.A.  Fee  Schedule  is  in 
accordance  with  a  provision  of  The  Health  Insurance  Act  that  is  "unreasonable" 
and  "oppressive"  within  the  meaning  of  Section  Z2(l)(b)  of  The  Ombudsman  Act. 

The  Ombudsman  ultimately  recommended  that  The  Health  Insurance 
Act  and  if  necessary  the  Regulations  thereunder, 
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"be  amended  to  provide  that  those  subscribers  who  obtain 
the  prior  approval  of  the  General  Manager  of  the  Plan 
have  their  medical  fees,  incurred  for  insured  services 
performed  outside  the  Province  of  Ontario,  paid  by  the 
Plan  to  an  extent  substantially  greater  than  would  other- 
wise be  paid  for  an  analogous  service  listed  in  the 
O.M.A.  Fee  Schedule." 


The  Deputy  Minister  responded  to  the  Ombudsman  that  the  Ministry 
was  not  in  a  position  at  this  time  to  recommend  an  amendment  to  The  Health 
Insurance  Act  in  terms  of  the  Ombudsman's  recommendations.  The  Deputy 
Minister  stated  that: 

"Charges  by  physicians  in  the  United  States  vary 
considerably  and  I  understand  that  reference  is  not  made 
in  most  of  the  States  to  a  standard  fee  schedule  as  is  the 
case  in  Ontario.  I  am  informed  by  officials  of 
O.H.I.P.  that  there  may  be  a  tendency  in  certain  areas  to 
charge  tourists  whatever  the  'traffic  will  bear'.  In  our 
opinion  a  more  rational  and  universal  system  of  suggested 
charges  by  physicians  should  be  available  in  the  various 
States  before  any  considerations  are  made  for  changes  in 
policy." 

In  addition  to  the  foregoing,  the  General  Manager  of  the  Plan  advised 
the  Committee  that  an  amendment  as  recommended  by  the  Ombudsman  would 
create  greater  administrative  and  financial  burdens  on  the  Plan  than  presently 
exist. 

The  General  Manager  also  advised  the  Committee  that  such  an 
amendment  as  recommended  by  the  Ombudsman  imposes  an  additional  decision- 
making function  on  him  which  may  be  subject  to  the  principles  of  natural  justice 
and  administrative  fairness.  That  is,  a  General  Manager  with  such  an  authority 
may  have  to  afford  parties  an  opportunity  to  be  "heard"  on  the  matter  before 
making   a   final  decision.      This   is,   of   course,    more   time-consuming   than   the 
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present  practice  and  procedure  of  the  General  Manager  in  these  matters  wherein 
he  seeks  and  acts  on  the  advice  of  the  Ontario  Medical  Association. 

The  Committee  is  unable  to  support  the  recommendation  of  the 
Ombudsman  as  worded  and  as  understood  by  the  Ministry  of  Health.  However, 
the  Committee  does  support  the  principle  behind  the  Ombudsman's  recommenda- 
tion that  in  appropriate  circumstances  residents  of  Ontario  receiving  medical 
services  outside  the  Province  of  Ontario  which  services  are  not  available  within 
the  Province  of  Ontario,  should  receive  some  reimbursement  for  those  services 
in  excess  of  that  which  is  stipulated  or  recommended  to  the  General  Manager  by 
the  Ontario  Medical  Association.  The  Committee  agrees  with  the  Ombudsman 
that  these  cases  are  unique  and  frequently  involve  a  "matter  of  life  and  death" 
and  as  such  should  be  treated  accordingly  by  the  Plan.  Since  the  cases  do  come 
within  the  unique  and  life-giving  categories,  they  should  be  relatively  few.  The 
Committee  is  not  suggesting  that  the  General  Manager  should  not  consult  the 
Ontario  Medical  Association  on  these  matters,  nor  having  consulted  it,  should  he 
disregard  its  advice.  However,  in  situations  as  contemplated  by  the 
Ombudsman's  recommendation,  the  General  Manager  should  not  confine  himself 
to  advice  from  the  Ontario  Medical  Association.  Where  the  applicant  can 
demonstrate  just  cause  for  additional  reimbursement,  the  General  Manager  ought 
to  have  the  discretion  to  fix  a  higher  amount  for  payment  under  the  Plan  and 
ought  to  exercise  that  discretion  in  the  applicant's  favour. 

The  Committee  notes  that  the  Deputy  Minister,  in  a  letter  dated 
November  21,  1978  to  the  Ombudsman  (See  Schedule  "F")  stated  that: 
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"The  Health  Insurance  Amendment  Act  provides  that: 

'Where  the  amount  payable  by  the  Plan  for  an 
insured  service  rendered  by  a  physician  is  not  pres- 
cribed by  the  Regulations,  it  is  the  function  of  the 
General  Manager  and  he  has  the  power  to  determine 
the  amount.' 

As  you  are  no  doubt  aware  there  is  a  wide  discrepancy  in 
fees  submitted  by  physicians  from  the  United  States. 
There  must  be  some  discretion  allowed  for  on  the  part  of 
the  General  Manager,  as  proposed  in  The  Health 
Amendment  Act  to  ensure  the  fair  and  reasonable  use  of 
the  Plan." 


The  Health  Insurance  Amendment  Act  referred  to  in  the  Deputy 
Minister's  letter  was  never  tabled  by  the  Minister  of. Health  in  the  Legislature. 
For  some  reason  the  Ministry  decided  against  the  amendment  for  the  present 
time.  However,  it  can  be  taken  to  be  a  statement  of  Ministry  policy  as  at 
November  21,  1978  that  in  some  circumstances  the  General  Manager  has  the 
function  and  power  to  determine  an  amount  payable  by  the  Plan  for  service  not 
prescribed  by  the  Regulations.  That  statement  of  policy  does  not  fetter  or  limit 
the  General  Manager's  abilities  to  seek  only  the  advice  of  the  O.M.A.  It  would, 
in  the  Committee's  opinion,  permit  the  General  Manager  to  approve  a  payment 
exactly  in  the  way  as  contemplated  by  the  Ombudsman  in  his  recommendation. 
ACCORDINGLY,  THE  COMMITTEE  SUPPORTS  THE  SUBSTANCE  OF  THE 
OMBUDSMAN'S  RECOMMENDATION  AND  RECOMMENDS  TO  THE 
LEGISLATURE  FOR  APPROVAL  AND  ADOPTION  THAT  THE  MINISTRY  OF 
HEALTH  CAUSE  AN  AMENDMENT  TO  BE  MADE  TO  THE  HEALTH 
INSURANCE  ACT  PROVIDING  THAT: 


"WHERE  THE  AMOUNT  PAYABLE  BY  THE  PLAN  FOR 
AN  INSURED  SERVICE  RENDERED  BY  A  PHYSICIAN  IS 
NOT  PRESCRIBED  BY  THE  REGULATIONS,  IT  IS  THE 
FUNCTION  OF  THE  GENERAL  MANAGER  AND  HE  HAS 
THE  POWER  TO  DETERMINE  THE  AMOUNT."    (11) 
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In  making  this  recommendation  the  Committee  recognizes  that  it  is 
not  to  be  made  applicable  nor  for  the  benefit  of  the  two  complainants  who  were 
the  subject  matter  of  the  Ombudsman's  investigation.  The  recommendation  is 
intended  to  afford  all  persons  coming  within  similar  circumstances  hereafter  to 
have  some  ability  to  persuade  the  General  Manager  to  approve  reimbursement 
for  medical  services  outside  the  Province  of  Ontario  in  some  greater  proportion. 

WORKMEN'S  COMPENSATION  BOARD 

Complaint  Numbers  36,  37,  38  and  39 

pages  108-131  inclusive,  Ombudsman's  Sixth  Report 

(1)       Complaint  #36 

As  a  further  response  to  the  recommendation  of  the  Ombudsman,  The 
Workmen's  Compensation  Board  ordered  a  new  hearing  which  took  place  on  the 
16th  day  of  August,  1979.  At  the  request  of  the  Ombudsman,  the  Committee 
deferred  any  further  consideration  of  this  matter  pending  the  Ombudsman's 
receipt  and  consideration  of  the  Appeal  Board  decision. 

On  the  27th  of  September,  1979  The  Workmen's  Compensation  Board 
issued  a  decision  which  awarded  the  complainant  entitlement  for  a  low  back 
disability  as  a  result  of  the  aggravating  effects  of  the  compensable  accident  in 
question.  The  Board  directed  that  the  extent  of  the  complainant's  disability  be 
assessed  by  the  Pensions  Branch  and  that  full  arrears  be  paid  from  April  19th, 
1956. 

The  Ombudsman  has  accepted  this  decision  as  an  adequate  and 
appropriate  response  to  his  recommendation. 


-64- 


The  Committee  wishes  to  commend  the  Board  for  its  efforts  in 
resolving  this  complaint.  On  September  6th,  1979  the  Board  issued  a  decision 
which  totally  rejected  the  Ombudsman's  recommendations.  Subsequently,  at  the 
direction  of  Mr.  L.  O'Brien,  Ombudsman  Administrator  of  the  Board,  the 
Director  of  the  Medical  Branch  of  the  Board  considered  the  prevailing  medical 
evidence  and  concluded,  in  effect,  that  the  accident  in  question  did  in  some 
measure  cause  the  continuing  symptoms.  The  procedure  employed  by 
Mr.  O'Brien  in  this  case  proved  to  be  the  effective  means  to  resolve  a  difference 
between  the  Board  and  the  Ombudsman  in  interpretation  of  prevailing  medical 
opinions.  It  is  a  procedure  which  in  some  form  the  Committee  believes  should  be 
employed  in  all  cases  where  such  a  difference  in  interpretation  exists. 

However,  the  Board  should  not  wait  until  the  "11th  hour"  before 
employing  such  a  procedure.  The  Committee  was  informed  of  the  Board's 
decision  just  as  it  was  about  to  consider  this  case  in  detail.  While  the 
Committee  applauds  the  result,  it  regrets  that  some  expense  was  wasted  in 
preparing  for  and  setting  up  one  of  its  meetings.  The  Committee  hopes  the 
Board  in  the  future  will  act  so  as  to  avoid  to  itself  and  the  Committee, 
unnecessary  expense  of  time  and  money. 

(2)        Complaint  #37 

This  case  concerns  a  complaint  in  respect  of  an  Appeal  Board 
decision  dated  December  30th,  1976,  which  denied  the  complainant  entitlement 
to  a  permanent  partial  disability  pension  for  disability  respecting  the  low  back 
area  caused  by  a  compensable  accident  in  October,  1958. 
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The  Ombudsman's  investigation  revealed  that  the  complainant  had 
complained  of  symptoms  referable  to  his  lower  back  since  the  October  1958 
accident.  He  has  been  treated  by  two  orthopedic  specialists  at  various  times 
since  1958  in  part  for  these  symptoms.  One  orthopedic  specialist  has  from  time 
to  time  requested  of  The  Workmen's  Compensation  Board  that  they  supply  and 
pay  for  a  "Harris  brace"  to  be  worn  by  the  complainant  to  minimize  the  affects 
of  the  low  back  condition.  On  each  occasion  the  Board  has  supplied  and  paid  for 
such  a  brace.  Additionally,  The  Workmen's  Compensation  Board  has  on  at  least 
one  occasion  pursuant  to  Section  51(3)(b)  of  The  Workmen's  Compensation  Act, 
paid  for  damage  caused  to  the  complainant's  clothing  by  virtue  of  the  wearing  of 
the  Harris  back  brace.  That  section  only  makes  a  clothing  allowance  available  to 
injured  workers  whose  clothing  is  damaged  by  reason  of  the  wearing  of  the  brace 
for  a  permanent  back  disability.  In  other  words,  the  Board  must  acknowledge  the 
existence  of  the  disability  before  paying  the  clothing  allowance. 

Representatives  of  The  Workmen's  Compensation  Board  were  unable 
to  give  any  reasons  as  found  in  the  Board's  file  for  the  supplying  of  the  Harris 
braces  from  time  to  time  which  were  inconsistent  with  the  existence  of  a  low 
back  disability.  Further  the  Board  advised  the  Committee  and  the  Ombudsman 
that  the  payment  of  the  clothing  allowance  was  an  "administrative  error". 

The  Workmen's  Compensation  Board  refused  to  implement  the 
Ombudsman's  recommendation  essentially  for  the  reason  that  the  medical 
reports  on  the  Board  file  do  not  demonstrate  that  the  complainant  had  any 
significant  low  back  disability.  The  Board  acknowledged  that  the  available 
medical  opinions  indicated  some  low  back  disability  but  not  of  a  degree  to 
warrant  a  disability  pension. 


-66- 


The  Committee  supports  the  recommendation  of  the  Ombudsman  in 
this  case.  The  reasons  given  by  The  Workmen's  Compensation  Board  for  the 
supply  of  the  Harris  brace  to  the  complainant  and  to  the  payment  of  the  clothing 
allowance  for  damage  to  clothing  caused  indirectly  by  a  low  back  disability,  are 
not  satisfactory.  The  complainant,  his  attending  orthopedic  physicians,  and  the 
Ombudsman  have  for  various  reasons  and  in  varying  degrees  relied  upon  the 
supply  of  the  Harris  brace  and  the  payment  of  the  clothing  allowance  as  an 
acknowledgment  by  The  Workmen's  Compensation  Board  of  a  low  back  disability. 
It  is  inconsistent  with  the  actions  of  The  Workmen's  Compensation  Board 
vis-a-vis  this  low  back  condition  to  continuously  deny  entitlement  to  benefits. 

Accordingly,  the  Committee  recommends  that  THE  WORKMEN'S 
COMPENSATION  BOARD  REVOKE  ITS  DECISION  OF  DECEMBER  30,  1976 
AND  GRANT  THE  COMPLAINANT  A  PERMANENT  PARTIAL  DISABILITY 
PENSION  FOR  THE  DISABILITY  REFERABLE  TO  HIS  LOWER  BACK  CAUSED 
BY  THE  COMPENSABLE  ACCIDENT  IN  OCTOBER,  1958. (12) 

(3)       Complaint  #38 

This  case  involved  a  complaint  respecting  a  decision  rendered  by  the 
Appeal  Board  of  The  Workmen's  Compensation  Board  on  December  15th,  1971, 
which  decision  found  that  the  "post-traumatic  neurosis"  suffered  by  the 
complainant  was  not  related  to  the  industrial  accident  suffered  on  the  19th  of 
December,  1969  and  accordingly  denied  the  complainant  entitlement  to  benefits. 

The  sole  issue  outstanding  between  the  Ombudsman  and  The 
Workmen's  Compensation  Board  in  this  case  is  whether  or  not  the  symptoms 
caused  by   the  post-traumatic   neurosis   are    causally   related    to    the    industrial 
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accident  referred  to  above.  On  the  one  hand,  The  Workmen's  Compensation 
Board  relies  upon  the  medical  opinion  of  a  psychiatrist  who  is  of  the  opinion  that 
any  symptoms  suffered  by  the  complainant  were  caused  by  other  factors  and  not 
related  to  the  industrial  accident.  Although  this  psychiatrist  uses  the  term 
"post-traumatic  neurosis"  he  did  not  relate  it  to  the  accident  in  question. 

On  the  other  hand,  the  Ombudsman's  office  obtained  an  opinion, 
during  the  course  of  their  investigation,  from  a  psychiatrist  who  reviewed  the 
medical  history  of  the  complainant,  examined  him  personally  and  provided  the 
Ombudsman  with  a  medical  opinion  dated  the  30th  of  September,  1977  that  the 
compensable  accident  and  the  injuries  suffered  thereby  were  precipitating  and 
important  factors  in  the  development  of  the  symptoms  from  which  the 
complainant  is  continuously  suffering.  In  his  report,  a  copy  of  which  has  been 
provided  to  The  Workmen's  Compensation  Board,  the  doctor  expressed  his  opinion 
that: 


"there  is  little  doubt  in  my  mind  that  (the  complainant) 
would  not  be  in  his  present  situation  if  not  for  the 
injuries.  I  do  not  feel  that  a  similar,  a  non-comp  en  sable 
injury,  would  have  left  him  with  the  same  problem. 
Unfortunately,  it  is  difficult  to  say  that  the  injury  was  the 
major  factor,  it  was  one  of  a  number,  ...  I  do  not  feel 
that  this  man's  personality  configuration  or  constitution 
predisposed  in  a  major  way  to  his  present  problem." 


During  the  course  of  the  Ombudsman's  investigation  and  principally 
as  a  result  of  the  opinion  obtained  by  the  Ombudsman's  office,  the  Ombudsman, 
in  his  notice  to  The  Workmen's  Compensation  Board  pursuant  to  Section  19(3)  of 
The  Ombudsman  Act,  advised  that  it  would  be  open  for  him  to  conclude  that  the 
Appeal  Board  was  wrong  in  failing  to  recognize  any  relationship  between  the 
complainant's   ongoing  post-traumatic    neurosis    and    the    industrial   accident    of 
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December  19,  1969,  thereby  denying  the  complainant  any  entitlement  to  a 
permanent  disability  pension.  Accordingly,  the  Ombudsman  advised  the  Board  of 
a  possible  recommendation  that  the  Appeal  Board  should  reconsider  their 
decision  of  December  15,  1971  in  light  of  the  medical  opinion  obtained  by  the 
Ombudsman's  office. 

The  Workmen's  Compensation  Board,  in  response  to  that  "19(3)" 
notice,  advised  the  Ombudsman  that  the  Board  was  not  prepared  to  implement 
his  possible  recommendation,  preferring  rather  to  rely  upon  the  medical  referee's 
report  obtained  by  the  Board  in  1971. 

The  Ombudsman  subsequently,  in  his  report  to  The  Workmen's 
Compensation  Board  pursuant  to  Section  22(3)  of  The  Ombudsman  Act,  expressed 
the  opinion  that  the  Appeal  Board's  refusal,  made  in  February,  1978,  to 
reconsider  its  decision  of  December  15,  1971  in  light  of  the  medical  report 
obtained  by  the  Ombudsman  dated  September  30,  1977  is  unreasonable.  The 
Ombudsman  accordingly  recommended  pursuant  to  Section  22(3)(a)  of  the 
Ombudsman's  report  that  the  Appeal  Board  should  reconsider  its  December  15, 
1971  decision  in  light  of  the  new  medical  evidence  with  a  view  to  granting  the 
complainant  entitlement  to  a  permanent  disability  award  for  a  disability 
diagnosed  as  post-traumatic  neurosis,  such  benefits  retroactive  to  June  4,  1971. 

In  other  words,  the  opinion  formulated  by  the  Ombudsman  pursuant  to 
Section  22(1)  as  to  the  unreasonableness  of  The  Workmen's  Compensation  Board 
refers  not  to  the  original  decision  of  the  Board  in  1971  which  was  the  subject 
matter  of  the  Ombudsman's  investigation,  but  to  a  "decision,  recommendation, 
act  or  omission"  made  by  The  Workmen's  Compensation  Board  during  the  course 
of    the    Ombudsman's    investigation    and   only    in   direct   response    to    a   possible 
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conclusion  and  possible  recommendation  as  set  forth  in  the  notice  to  The 
Workmen's  Compensation  Board  pursuant  to  Section  19(3)  of  The  Ombudsman 
Act.  In  simple  terms,  the  Ombudsman  has  during  the  course  of  an  investigation 
created  or  caused  the  governmental  organization  in  question  to  make  a  decision, 
recommendation,  act  or  omission  in  respect  of  which  an  opinion  is  formulated 
and  a  recommendation  made  pursuant  to  Section  22  of  the  Act. 

In  the  Committee's  opinion  this  approach  and  interpretation  of  The 
Ombudsman  Act  was  never  intended  by  the  Legislature.  In  effect,  it  cast  the 
Ombudsman  in  an  adversarial  role  vis-a-vis  the  governmental  organization.  This 
approach,  in  the  Committee's  opinion,  can  only  undermine  the  critical  working 
relationships  that  must  exist  with  the  Ombudsman's  office  by  governmental 
organizations,  and  the  respect  that  governmental  organizations  must  have  for 
Ombudsman  reports  when  issued. 

If  this  procedure  is  taken  to  its  extreme,  a  governmental  organization 
is  at  risk  of  having  any  of  its  decisions,  recommendations,  acts  or  omissions 
during  and  as  a  direct  result  of  the  Ombudsman's  investigation,  form  the  subject 
matter  of  a  report  pursuant  to  Section  22  of  the  Act. 

In  the  Committee's  opinion,  the  process  and  function  of  the 
Ombudsman  must  have  continuity  and  consistency  with  respect  to  the  decision, 
recommendation,  act  or  omission  made  by  a  governmental  organization  which  is 
the  subject  matter  of  the  complaint  and  which  is  the  matter  which  the 
Ombudsman  decides  to  investigate.  Any  investigation  conducted  by  his  office  is 
in  respect  to  that  original  decision  made.  It  must  follow  that  any  opinion 
formulated  by  the  Ombudsman  and  any  recommendation  made  by  him  pursuant  to 
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Section  22  of  his  Act  must  refer  to  the  original  decision,  recommendation,  act  or 
omission. 

It  is  unfortunate  that  the  Ombudsman  and  his  office  adopted  this 
approach  in  this  case.  It  has  detracted  from  the  merits  of  the  Ombudsman's 
position  and  has  clouded  the  fact  that  there  may  be  current  and  significant 
psychiatric  opinions  respecting  the  relationship  between  the  complainant's  post- 
traumatic neurosis  and  the  compensable  accident. 

The  Committee  notes  that  The  Workmen's  Compensation  Board  has 
never  been  taken  by  surprise  or  in  any  way  misled  as  to  the  thrust  of  the 
Ombudsman's  recommendation  in  this  case.  The  Ombudsman  is  convinced  that 
there  is  sufficient  current  medical  opinion  to  warrant  The  Workmen's  Compensa- 
tion Board  to  reconsider  its  1971  decision.  The  Board,  on  the  other  hand,  does 
not  consider  the  new  medical  information  "further  significant  new  factual 
information"  which  they  seem  to  require  in  order  to  reconsider  a  decision  which 
is  based  upon  a  medical  referee's  conclusive  report.  In  the  Committee's  opinion 
this  is  a  case  which  must  be  reconsidered  by  The  Workmen's  Compensation  Board 
pursuant  to  Section  75  of  The  Workmen's  Compensation  Act.  The  Committee 
notes  the  advice  from  representatives  of  the  Board  that  the  Board's  standard  for 
deciding  when  to  reconsider  decisions  based  on  psychiatric  opinions  of  a  medical 
referee  which  the  Board  has  deemed  to  be  conclusive,  does  not  differ  from  any 
other  standard  for  a  decision  based  on  any  other  type  of  medical  referee's 
opinion.  Accordingly,  the  Committee  recommends  that  THE  WORKMEN'S 
COMPENSATION  BOARD  RECONSIDER,  BY  HEARING,  ITS  DECISION  OF 
DECEMBER  15,  1971.  IN  THAT  HEARING  THE  BOARD  SHOULD  AT  LEAST 
HEAR   FRESH   EVIDENCE  RESPECTING  THE  RELATIONSHIP  BETWEEN  THE 
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COMPLAINANT'S  SYMPTOMS  AND  THE  COMPENSABLE  ACCIDENT  BOTH 
FROM  THE  MEDICAL  REFEREE  APPOINTED  IN  1971  AND  THE 
PSYCHIATRIST  RETAINED  BY  THE  OMBUDSMAN  DURING  THE  COURSE  OF 
HIS  INVESTIGATION. (13) 

(4)       Complaint  #39 

This  complaint,  received  on  July  9,  1976,  concerns  a  decision  of  the 
Appeal  Board  Panel  of  The  Workmen's  Compensation  Board  dated  June  24,  1976 
which  refused  to  increase  the  complainant's  benefits  beyond  the  50%  temporary 
partial  benefits  from  March  8,  1971  to  September  15,  197  5  for  an  aggravation  of 
a  pre-existing  liver  condition  and  a  40%  provisional  pension  from  September  15, 
197  5  to  September  18,  1978  for  a  psychological  disability  related  to  the 
treatment  for  the  liver  dysfunction. 

During  the  period  May  1968  to  March  1971,  the  complainant  worked 
in  an  environment  which  exposed  him  to  hydrocarbon  fumes  from  various 
chemical  substances  used  by  the  employer  in  the  course  of  its  business.  As  a 
result  the  complainant  suffered  at  least  an  aggravation  of  a  pre-existing  liver 
condition  all  of  which  combined  to  develop  an  organic  liver  dysfunction.  As  a 
result  of  the  treatments  required  by  the  complainant  from  1975  forward  an 
iatrogenic  psychiatric  disability  developed.  That  is,  a  disability  caused  by  or 
precipitated  by  the  treatment  process  necessary  for  the  organic  liver 
dysfunction.  The  Workmen's  Compensation  Board  recognized  that  this  iatrogenic 
disability  was  in  some  way  caused  by  the  work-related  incident  and  accordingly 
awarded  the  40%  provisional  pension  from  September  15,  197  5  to  September  18, 
1978. 
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At  the  time  the  matter  was  considered  by  the  Committee  the  only 
remaining  issue  between  the  Ombudsman  and  The  Workmen's  Compensation 
Board  was  the  amount  of  provisional  pension  to  be  awarded  to  the  complainant 
for  the  psychological  disability  caused  by  the  treatment  referable  to  the  organic 
liver  dysfunction.  The  Ombudsman's  office  on  the  one  hand  concluded  that  the 
pension  should  be  100%.  The  Workmen's  Compensation  Board  as  confirmed  in 
their  June  1976  decision,  maintained  that  the  40%  disability  benefit  was 
adequate  compensation. 

During  the  course  of  the  Ombudsman's  investigation  he  confirmed  the 
opinion  given  to  The  Workmen's  Compensation  Board  in  197  5  by  the  psychiatrist 
retained  by  it  for  the  purpose  of  assessing  the  complainant's  psychiatric 
disability,  that  the  disability  was  totally  attributable  to  the  numerous  medical 
examinations  the  complainant  had  been  subjectd  to  for  the  liver  dysfunction  and 
the  complainant's  preoccupation  with  the  liver  dysfunction  consequent  thereto. 
In  other  words,  the  Ombudsman  satisfied  himself  that  the  Board's  consulting 
psychiatrist  was  and  continues  to  be  of  the  opinion  that  the  psychological 
disability  is  100%  related  to  the  liver  dysfunction. 

The  Workmen's  Compensation  Board  on  the  other  hand,  relying  upon 
the  opinion  of  an  internal  specialist  retained  to  assist  the  Board  to  respond  to  the 
Ombudsman's  recommendation,  remains  of  the  view  that  although  the 
complainant  suffered  virtually  100%  disability  on  the  basis  of  a  psychological 
disturbance,  the  disability  is  not  caused  100%  by  the  organic  liver  dysfunction. 
There  is  some  concern  that  the  psychological  disability  may  in  some  measure  be 
related  to  brain  damage. 
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After  the  Ombudsman  concluded  his  investigation  he  formed  the 
opinion,  with  respect  to  the  Board's  assessment  of  the  psychological  disability, 
that  the  Appeal  Board  in  its  decision  of  June  24,  1976  was  unreasonable  to  deny 
the  complainant  the  full  and  continuing  compensation  benefits  for  the  psycho- 
logical disability,  particularly  so  when  it  is  considered  that  the  Board's  consulting 
psychiatrist  had  wholly  related  the  disability  to  the  liver  dysfunction.  Accor- 
dingly, the  Ombudsman  recommended  that: 


"the  decision  of  The  Workmen's  Compensation  Board  in 
this  case  be  varied  and  that  the  complainant  be  granted  a 
100%  provisional  pension  from  September  15th,  1975  to 
September  18th,  1978  for  a  psychological  disability  arising 
out  of  the  treatment  for  a  compensable  liver 
dysfunction". 


The  Ombudsman  further  recommended  that  pursuant  to  Section  7  5  of 
The  Workmen's  Compensation  Act  the  Board  reconsider  its  June  24,  1976 
decision  and  grant  the  complainant  a  new  hearing  to  establish  the  total  organic 
disability.  This  latter  recommendation  was  subsequently  abandoned  by  the 
Ombudsman  due  to  the  fact  that  The  Workmen's  Compensation  Board  despite 
efforts,  was  unable  to  arrange  for  a  full  and  necessary  medical  assessment  of  the 
complainant  for  the  purpose  of  any  re-hearing. 

The  Committee  is  unable  to  support  the  recommendation  of  the 
Ombudsman  in  this  case  with  respect  to  the  100%  provisional  pension  from 
September  15,  1976  to  September  15,  1978  for  a  psychological  disability. 
Notwithstanding  that  the  consulting  psychiatrist  retained  by  the  Board  confirmed 
to  a  representative  of  the  Ombudsman's  office  in  July,  1977  that  the 
psychological  disability  was  wholly  related  to  the  liver  dysfunction,  the  most 
recent  examination  by  an  acknowledged  leader  in  the  field  of  internal  medicine, 
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raises  the  issues  of  other  causes  of  the  disability  which  may  be  organic  in  nature. 
To  support  a  provisional  pension  award  as  recommended  by  the  Ombudsman 
without  further  study  may  render  a  disservice  to  both  the  complainant  and  The 
Workmen's  Compensation  Board. 

The  Committee  is  also  unwilling  to  support  a  recommendation  of  the 
Ombudsman  which,  in  effect,  assumes  the  role  reserved  to  The  Workmen's 
Compensation  Board  to  quantify  and  assess  pension  awards.  While  the 
Ombudsman  in  this  case  may  be  perfectly  justified  in  formulating  an  opinon  that 
a  disability  award  should  be  increased,  the  Committee  does  not  believe  he  or  his 
office  has  the  expertise  to  actually  quantify  that  amount.  The  Ombudsman  has 
on  other  occasions  declined  to  embark  upon  that  exercise.  The  Committee  does 
not  see  any  reason  in  this  case  for  differing  from  that  approach. 

The  Committee  is  of  the  opinion  however  that  the  complainant  is 
entitled  to  more  benefits  than  he  has  yet  received  from  The  Workmen's 
Compensation  Board  for  any  compensable  symptom  related  to  the  liver 
dysfunction.  It  would  be  impossible  however  to  properly  assess  the  increase  in 
benefits  to  which  the  complainant  is  entitled  without  a  new  hearing  and  without 
a  new  psychiatric  examination  of  the  complainant. 

Accordingly,  the  Committee  recommends  that  THE  WORKMEN'S 
COMPENSATION  BOARD  RECONSIDER,  BY  HEARING,  THIS  MATTER 
PURSUANT  TO  SECTION  75  OF  THE  WORKMEN'S  COMPENSATION  ACT  TO 

DETERMINE    THE    EXTENT    TO    WHICH    TOTAL    BENEFITS    PAID    TO    THIS 

(14) 
COMPLAINANT     SHOULD     BE     INCREASED.       '         The     Committee     further 

recommends  that  FOR  THE  PURPOSE  OF  THE  HEARING,  THE  WORKMEN'S 

COMPENSATION     BOARD     ARRANGE     FOR     THE     COMPLAINANT    TO     BE 
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EXAMINED  BY  ITS  CONSULTING  PSYCHIATRIST  WHO  ORIGINALLY 
EXAMINED  THE  COMPLAINANT  IN  MAY  OF  197  5  AND  THAT  THE 
PSYCHIATRIST  BE  REQUIRED  TO  EXPRESS  AN  OPINION  SPECIFICALLY  AS 
TO  WHAT  PROPORTION  OF  THE  PSYCHIATRIC  DISABILITY  SUFFERED  BY 
THE  COMPLAINANT  IS  ATTRIBUTABLE  TO  THE  ORGANIC  LIVER 
DYSFUNCTION.*1 5) 

(5)       Complaint  #77,  Ombudsman's  Fourth  Report 

The     Committee's    Fifth     Report     (pages    66-69)     reported     on     its 
consideration  of  this  case  as  follows: 

"This  complaint  concerns  a  decision  of  the  Appeal  Board 
of  The  Workmen's  Compensation  Board  dated  June  3,  1976 
which  denied  the  complainant  compensation  for  a  pre- 
existing spinal  condition  on  the  grounds  that  the  cause  of 
the  condition  is  not  related  to  anything  which  arose  out  of 
or  occurred  during  the  course  of  employment.  The 
complainant  contended  on  the  appeal  that  the  accidents 
which  occurred  during  the  course  of  employment  at  the 
material  times  aggravated  in  some  way  the  pre-existing 
spinal  condition  and  accordingly,  he  should,  in  some 
proportion,  be  compensated  by  the  Board. 

The  circumstances  of  the  complaint  and  the  Ombudsman's 
investigation  are  set  out  in  the  text  of  the  Ombudsman's 
Fourth  Report. 
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After  the  Ombudsman's  investigation  was  completed,  he 
formed  the  opinion  that  the  Board  should  confer  the 
benefit  of  doubt  on  the  complainant  and  should  grant  a 
permanent  partial  disability  pension.  In  his  opinion,  the 
Appeal  Board  decision  referred  to  above  unreasonably 
denied  the  complainant  entitlement  to  such  a  pension. 
Accordingly,  he  recommended  that  The  Workmen's 
Compensation  Board  vary  the  Appeal  Board's  decision  of 
June  3,  1976  and  award  a  permanent  partial  disability 
pension  to  the  complainant  for  the  residual  disability  of 
the  relevant  compensable  injuries  sustained  during  the 
course  of  employment. 

The  Committee  understands  the  basis  of  the  Ombudsman's 
opinion  to  be  that  the  benefit  of  doubt  should  be  granted 
in  that  there  is  no  unequivocal  opinion  by  any  physician  to 
the  effect  that  the  accidents  occurring  during  the  course 
of  employment  either  did  or  did  not  aggravate  the  pre- 
existing spinal  condition.  In  fact,  the  Ombudsman's  office 
is  of  the  view  that  the  prevailing  medical  opinions  more 
support  the  complainant's  assertion  rather  than  the 
Board's. 

The  Board  declined  to  implement  the  Ombudsman's 
recommendation  on  the  grounds  that  there  is  no  evidence 
to  support  the  contention  that  the  pre-existing  condition 
and      the      symptoms     emanating     therefrom     has     been 
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significantly  changed  by  the  relevant  accidents  which 
occurred  during  the  course  of  employment.  The  Board 
further  expressed  the  opinion  that  any  disability  which 
might  be  present  and  measurable  at  the  present  time 
would  be  the  result  of  the  underlying  pre-existing 
condition  and  not  the  work  incidents. 

The  Board  representative  appearing  before  the 
Committee  advised  that  the  Board  never  considered 
applying  the  doctrine  of  benefit  of  doubt  because  the 
Board  felt  that  the  prevailing  medical  opinions  supported 
the  Board's  conclusions. 

A  member  of  the  Appeal  Board  Panel  which  made  the 
decision  of  June  3,  1976  appeared  before  the  Committee. 
He  advised  that  a  certain  medical  opinion  referred  to  by 
the  Ombudsman  in  his  Report  to  the  Board  pursuant  to 
Section  22(3)  of  The  Ombudsman  Act  to  the  effect  that  it 
would  be  quite  impossible  to  produce  medical  evidence 
stating  that  the  complainant  has  no  residual  disability  as  a 
result  of  the  compensable  accidents  was  not  considered  by 
the  Board  in  formulating  its  response  to  the  Ombudsman's 
Report. 

The  Ombudsman's  office  was  unable  to  produce  a  written 
medical  opinion  in  the  terms  referred  to  above.  The 
Ombudsman's  Report  merely  paraphrases  a  conversation  a 
member  of  the  Ombudsman's  staff  had  with  the  doctor  in 
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question.  The  Committee  considers  the  opinion  of  the 
physician  in  question  to  be  critical  and  certainly  if 
confirmed  by  this  doctor  in  a  written  medical  report, 
would  make  the  application  of  the  doctrine  of  benefit  of 
the  doubt,  if,  as  and  when  formulated  by  the  Board, 
applicable.  Accordingly,  the  Committee  recommends 
that  THE  OMBUDSMAN  FORTHWITH  OBTAIN  A 
MEDICAL  REPORT  FROM  THE  DOCTOR  IN  QUESTION 
IN  RESPECT  OF  THE  OPINION  ATTRIBUTED  TO  HIM  IN 
THE  OMBUDSMAN'S  REPORT  PURSUANT  TO  SECTION 
22(3)  OF  THE  OMBUDSMAN  ACT.  THAT  REPORT 
WHEN  RECEIVED  BY  THE  OMBUDSMAN  SHALL  BE 
FORTHWITH  TRANSMITTED  TO  THE  WORKMEN'S 
COMPENSATION  BOARD.(31)  The  Committee  further 
recommends  that  THE  WORKMEN'S  COMPENSATION 
BOARD  UPON  RECEIPT  OF  THAT  MEDICAL  REPORT 
CONDUCT  A  HEARING  PURSUANT  TO  SECTION  7  5  OF 
THE  WORKMEN'S  COMPENSATION  ACT  AND  THAT 
THE  APPEAL  BOARD  PANEL  PRESIDING  AT  THAT 
HEARING  CONSIDER  THE  APPLICATION  OF  THE 
POLICY  OF  BENEFIT  OF  THE  DOUBT  TO  THE 
CIRCUMSTANCES  OF  THIS  CASE.(32) 

The  Committee  is  mindful  that  The  Workmen's  Compensa- 
tion Board  will  consider  all  relevant  medical  evidence 
received  by  it  either  from  the  doctor  in  person  or  by 
means    of    a    medical    report    signed    by    the    doctor    in 
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question.  The  Committee  accordingly  recommends  that 
HEREAFTER  THE  OMBUDSMAN  ENSURE  THAT  ANY 
MEDICAL  EVIDENCE  RELIED  UPON  BY  HIM  IN 
SUPPORT  OF  HIS  OPINIONS  AND  RECOMMENDATIONS 
BE  OBTAINED  IN  WRITTEN  REPORTS  WHICH  CAN  BE 
READILY  MADE  AVAILABLE  TO  THE  WORKMEN'S 
COMPENSATION  BOARD. (33) 

The  Committee  has  in  previous  reports  commented  upon 
the  obligations  incumbent  on  the  Ombudsman  in 
performing  Ombudsman  functions  and  in  particular 
making  reports  pursuant  to  Section  22(3)  of  The 
Ombudsman  Act.  The  Committee  wishes  to  say  that 
there  are  also  obligations  on  the  governmental  organiza- 
tions in  question  who  receive  those  reports  to  make  their 
responses  as  complete  and  thorough  as  possible.  Where,  in 
the  preparation  of  those  responses,  the  governmental 
organization  believes  some  aspect  of  the  Ombudsman's 
report  requires  clarification  or  if  additional  information  is 
necessary,  the  governmental  organization  should  obtain 
the  information  from  the  Ombudsman  or  his  staff  as 
quickly  as  possible.  The  Committee  is  of  the  opinion  that 
a  freer  dialogue  between  the  Ombudsman  and  the  govern- 
mental organization  in  question  at  this  stage  of  the 
Ombudsman's  process  will  probably  eliminate  a  number  of 
cases  wherein  recommendations  are  denied.  In  the 
Committee's  opinion,  this  case  is  one  of  those. 
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The  Committee  notes  the  assurance  by  the  Vice  Chairman 
of  Appeals  of  The  Workmen's  Compensation  Board  that 
upon  receipt  from  the  Ombudsman's  office  of  a  written 
report  from  the  doctor  in  question  an  Appeal  Board  Panel 
will  be  constituted  immediately  for  reconsideration  of 
this  case  pursuant  to  Section  75.  If,  by  the  time  this 
report  is  tabled  in  the  Legislature,  the  Board  has  in  fact 
done  this,  then  the  Committee  recommends  that  IT 
ADVISE  IT  AND  THE  OMBUDSMAN  OF  THE  BOARD'S 
DECISION  AS  SOON  AS  IT  IS  RENDERED. (34'" 

Li  accordance  with  Recommendation  No.  32  of  the  Committee's  Fifth 
Report,  The  Workmen's  Compensation  Board  convened  a  hearing  and  rendered  a 
decision  dated  the  18th  of  July,  1979  wherein  it  denied  the  complainant 
entitlement  to  the  benefits  in  question.  On  the  question  of  the  application  of  the 
policy  of  benefit  of  the  doubt  the  Board  stated  that: 


"The  Appeal  Board  has  considered  the  application  of  the 
policy  of  benefit  of  the  doubt  in  the  circumstances  of  this 
case  and  has  concluded  on  the  basis  of  the  medical  opinion 
that  the  policy  is  not  applicable." 


In  the  Committee's  opinion  this  decision  and  the  conclusion  referable 
to  the  policy  of  benefit  of  the  doubt  is  premature.  The  Committee  in  its  Fifth 
Report,  recommended  that  the  Board  reformulate  that  policy  to  one  which  is 
more  workable  and  understandable.  The  process  of  drafting  as  the  Committee 
has  discussed  earlier  in  this  Report,  is  still  underway.  Therefore,  the  Committee 
recommends  that  THE  WORKMEN'S  COMPENSATION  BOARD  RECONSIDER 
THIS  CASE  PURSUANT  TO  SECTION  75  WHEN  THE  CORPORATE  BOARD  HAS 
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FINALLY    ADOPTED    AND    APPROVED    THE    POLICY   OF    BENEFIT   OF    THE 
DOUBT  AS  DISCUSSED  WITH  THE  OMBUDSMAN  AND  THIS  COMMITTEE. (l6) 


In  making  this  recommendation  the  Committee  does  not  intend  to 
indicate  whether  the  recommendation  of  the  Ombudsman  or  the  response  of  The 
Workmen's  Compensation  Board  is  to  be  preferred.  The  whole  reason  for  The 
Workmen's  Compensation  Board  in  having  conducted  a  re-hearing  was  to  consider 
a  written  medical  report  obtained  by  the  Ombudsman's  office  subsequent  to  the 
Committee's  consideration  of  this  matter  to  confirm  a  medical  opinion  attri- 
buted to  a  physician  retained  by  the  Ombudsman's  office  that  it  is: 


"impossible  to  produce  medical  evidence  stating  that  the 
complainant  has  no  residual  disability  as  a  result  of  his 
compensable  accident." 


The   Committee   notes   that   the   medical  report  obtained  is   less   categorical  in 
nature.    The  doctor  stated  in  writing  that: 


"Since  (the  complainant)  had  no  back  symptomology 
whatsoever  prior  to  his  injury  (although  the  spondylitis 
was  undoubtedly  present),  one  cannot  be  absolutely  sure 
that  the  injury  was  not  responsible  in  some  way  for 
making  his  spondylitis  symptoms  clinically  evident." 


(6)       Detailed  Summary  #75,  Ombudsman's  Third  Report 

At  pages  35  and  36  of  the  Committee's  Fifth  Report,  it  stated  the 
following: 

"Subsequent  to  the  tabling  of  the  Ombudsman's  Third 
Report  in  the  Legislature,  The  Workmen's  Compensation 
Board  by  an  Appeal  Board  interim  decision  dated  the  20th 


-82- 

of  July,  1978  appointed  a  medical  referee  pursuant  to 
Section  22(1)  of  The  Workmen's  Compensation  Act  for  the 
purpose  of  reporting  to  the  Board  on  the  diagnosis  of  the 
workman's  complaints;  the  causal  relation,  if  any,  of  any 
diagnosis  to  the  complainant's  employment  and  lastly,  the 
complainant's  fitness  for  employment. 

The  Committee  was  advised  by  representatives  of  the 
Ombudsman's  office  that  they  welcomed  this  action  of  the 
Board  and  that  they  recommended  the  Committee  defer 
any  further  consideration  of  this  complaint  pending  the 
report  of  the  medical  referee  and  subsequent  actions  of 
the  Board,  if  any.  The  Committee  accordingly  agreed  to 
defer  any  further  consideration  pending  these  events. 
However,  the  Committee  recommends  that  THE 
WORKMEN'S  COMPENSATION  BOARD  TAKE  ALL 
APPROPRIATE  ACTIONS  IN  CONSEQUENCE  OF  THE 
MEDICAL  REFEREE'S  REPORT  FORTHWITH  UPON 
RECEIPT  THEREOF  AND  THAT  THEREAFTER  THE 
BOARD  FORTHWITH  REPORT  ANY  ACTIONS  TAKEN  IN 
CONSEQUENCE  THEREOF  TO  THE  OFFICE  OF  THE 
OMBUDSMAN/  '  The  Committee  further  recommends 
that  THE  OMBUDSMAN,  WITHIN  A  REASONABLE  TIME 
AFTER  HE  HAS  BEEN  INFORMED  OF  THE  BOARD'S 
ACTIONS  SUBSEQUENT  TO  THE  RECEIPT  BY  IT  OF 
THE  REFEREE'S  REPORT,  ADVISE  THE  COMMITTEE  OF 
WHETHER,    IN    HIS    JUDGMENT,    THE    SAID    ACTIONS 
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ARE  ADEQUATE  AND  APPROPRIATE  WITHIN  THE 
MEANING  OF  SECTION  22(4)  OF  THE  OMBUDSMAN 
ACT.(16)" 

The  medical  referee's  report  received  by  the  Board  in  August  1978 
was  considered  by  it  to  be  inconclusive.  Accordingly,  the  Board  directed  a  new 
hearing  be  held  pursuant  to  Section  7  5  of  The  Workmen's  Compensation  Act  to 
determine  the  claimant's  entitlements  to  benefits.  After  reviewing  the  medical 
and  other  related  history  on  the  Board's  file  the  Appeal  Board  Panel  stated  that: 


"the  Appeal  Board  is  unable  to  conclude  that  (the 
complainant's)  low  back  disability  manifest  from  October, 
1959  was  causally  related  to  the  incident  in  employment 
on  May  27,  1959." 


Accordingly,  the  Appeal  Board  denied  the  complainant  any  further 
entitlement  to  benefits. 

The  Committee  considered  this  case  in  detail  for  the  purpose  of 
deciding  whether  it  could  support  the  recommendation  made  by  the  Ombudsman 
in  his  report  in  this  case  pursuant  to  Section  22(3)  of  The  Ombudsman  Act. 

The  complainant  claims  benefits  for  injuries  arising  out  of  a  fall  in 
1959  during  the  course  of  his  employment.  The  accident  was  observed  by  a 
foreman.  He  reported  the  incident  of  falling  but  not  any  symptoms  with  respect 
thereto.  Within  a  two-week  period  subsquent  to  the  fall,  he  sought  and  obtained 
the  assistance  and  treatment  of  a  chiropractor.  Within  four  months  thereafter 
he  was  treated  by  an  orthopedic  specialist  and  ultimately  operated  on  by  a 
second  orthopedic  specialist  in  1961.  Since  that  time  he  has  been  under 
treatment  by  the  latter  specialist. 
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The  Workmen's  Compensation  Board  ultimately  accepted  that  an 
accident  occurred  during  the  course  of  the  complainant's  employment  but  has 
never  accepted  that  any  causal  relationship  has  existed  between  the  accident  and 
the  symptoms  for  which  the  complainant  contends. 

The  Ombudsman  after  completing  his  investigation  of  the  Appeal 
Board  decision  dated  May  13,  1974  formed  the  opinion  that  the  available  medical 
information  establishes  a  relationship  between  the  industrial  accident  and  the 
ongoing  back  disability.  He  formed  the  opinion  that  the  decision  of  the  Appeal 
Board  is  not  correct  (or  wrong)  and  that  the  complainant  should  be  entitled  to 
benefits  for  a  permanent  back  disability.  He  accordingly  recommended  that  the 
decision  of  The  Workmen's  Compensation  Board  be  cancelled  and  that  the 
complainant  receive  temporary  total  compensation  benefits  for  the  time  he  was 
off  work,  due  to  back  disability  in  1959,  1961,  1963,  1971  and  1973.  He  also 
recommended  that  the  complainant  be  entitled  to  a  permanent  disability  award 
for  continuing  back  disability  assessed  retroactively  to  1961. 

The  Workmen's  Compensation  Board  has  refused  to  implement  the 
Ombudsman's  recommendation  primarily  on  the  basis  of  its  findings  of  credibility 
in  respect  to  the  complainant's  evidence.  That  is,  The  Workmen's  Compensation 
Board  does  not  believe  that  the  complainant  experienced  symptoms  referable  to 
his  low  back  contemporaneous  with  the  fall  at  work  and  does  not  believe  his 
reasons  for  not  reporting  or  seeking  treatment  for  these  symptoms  within  the 
four-month  period  immediately  after  the  accident. 

In  this  case  the  Committee  is  being  required  in  effect  to  state  a 
preference  for  the  findings  of  credibility  made  by  The  Workmen's  Compensation 
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Board  and  by  the  Ombudsman's  office.  The  Workmen's  Compensation  Board  on 
the  one  hand  simply  does  not  believe  the  complainant  when  he  relates  the 
symptoms  complained  of  to  the  compensable  injury.  The  Ombudsman's  office 
obviously  accepts  the  complainant's  version  and  believes  it  is  corroborated  by 
other  independent  evidence  available  to  The  Workmen's  Compensation  Board. 

It  is  virtually  impossible  for  this  Committee  to  state  whose  judgment 
in  this  matter  is  to  be  preferred.  However,  the  Committee  does  not  believe  that 
a  decision  solely  upon  this  issue  of  credibility  will  resolve  the  question  of 
whether  the  symptoms  complained  of  are  directly  related  to  the  industrial 
accident. 

Rather,  the  Committee  is  of  the  opinion  that  this  is  a  case  for 
consideration  of  the  application  of  the  policy  of  the  benefit  of  the  doubt  at  such 
time  as  that  policy  is  finally  approved  by  The  Workmen's  Compensation  Board. 
There  are  a  number  of  issues  in  this  case  wherein  the  policy  might  be  considered 
for  application.  Even  the  medical  referee's  report  which  The  Workmen's 
Compensation  Board  ruled  as  inconclusive  contains  an  opinion  which  may  be 
interpreted  as  relating  the  symptoms  to  the  industrial  accident.  The  referee 
noted  in  the  report  that: 


"It  seems  that  no  one  denies  that  there  was  an  episode  of 
injury  but  few  would  agree  that  it  was  the  one  and  only 
factor  in  the  production  of  his  subsequent  problems  which 
necessitated  multiple  surgical  procedures." 


That  statement  can  be  taken  to  mean  that  although  the  symptons  were  not  100% 
related  to  the  injury  they  are  in  some  proportion  caused  thereby.  If  that  is  the 
case    and    if    the    other   prevailing    medical   evidence    supports    that    view,    then 
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notwithstanding  the  issue  of  credibility  the  policy  of  the  benefit   of  the  doubt 
would  seem  to  be  applicable  in  this  case. 

Accordingly,  while  the  Committee  is  unable  to  accept  the  recommen- 
dation of  the  Ombudsman  it  nevertheless  recommends  that  THE  WORKMEN'S 
COMPENSATION  BOARD  WHEN  THE  POLICY  OF  BENEFIT  OF  THE  DOUBT 
HAS  BEEN  APPROVED  BY  THE  CORPORATE  BOARD,  RECONSIDER  THIS 
CASE  BY  HEARING,  PURSUANT  TO  SECTION  7  5  OF  THE  WORKMEN'S 
COMPENSATION  ACT.  AT  THAT  HEARING  THE  BOARD  SHALL  CONSIDER 
THE  APPLICATION  OF  THE  POLICY  OF  BENEFIT  OF  THE  DOUBT  TO  THE 
ISSUES.  IN  THIS  CASE.(17) 
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Ontario 


Ministry  Of  the  416/965-1664  1B  King  Street  East 

Attorney  Toronto  Ontario 

General  M5C 1C5 

July    4,    1979 


Mr.  Patrick  D.  Lawlor,  Q.C. 

M.P.P. 

Chairman 

The  Select  Committee  on  the  Ombudsman 

Room  415,  North  Wing 

Legislative  Buildings 

Queen's  Park 

Toronto,  Ontario 

Dear  Pat: 

I  refer  to  the  debate  on  the  evening  of  June  21st  on  the 
Sixth  Report  of  the  Select  Committee  on  the  Ombudsman. 
We  discussed  the  issues  briefly  after  the  debate  and  I 
indicated  that  I  would  set  out  my  views  to  you  in  a  letter. 

I  wish  to  repeat  what  I  have  said  many  many  times  that  the 
Office  of  the  Ombudsman  is  an  extremely  important  office 
not  only  to  the  people  of  the  Province  but  to  the  Government 
and  the  Legislature.   As  well,  I  am  fully  convinced  that 
despite  some  of  the  frustrations  felt  by  members  of  the 
Select  Committee  and  the  recommendations  made  by  the 
Committee  are  tremendously  important. 

The  work  of  the  Select  Committee  and  the  resulting  debate 
on  the  issues  will,  I  believe,  have  an  accumulative  effect 
for  positive  good.   I  do  not  feel  that  we  should  become 
discouraged  with  the  process  to  date  when  we  realize  that  this 
is  still  a  relatively  new  field  of  procedure.   The  debate 
went  a  long  way  to  highlight  the  importance  of  the  issues  and 
the  problems  faced  in  wrestling  with  the  best  way  to 
implement  recommendations  of  the  Ombudsman  and  the  Select 
Committee . 

I  believe  that  <3ie  Workmen's  Compensation  Boarc£>will  seriously 
consider  the  recommendations  of  the  Select  Committee  knowing 
that  they  have  been  agreed  to  by  resolution  of  the  House. 
I  suggest  that  there  should  be  time  to  assess  the  ultimate 
results  before  we  rush  into  legislation  to  change  the 
present  procedures.   If  the  present  procedures  are  felt  by 
the  House  to  be  insufficient,  then  we  should  attempt  to  find 
procedures  which  will  best  serve  the  public  interest. 
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At  page  14  of  the  Report,  the  Select  Committee  states, 
"The  Committee  is  concerned  less  the  opinion  of  the 
Attorney  General  be  taken  by  the  Workmen's  Compensation 
Board  and,  in  fact,  by  other  governmental  organizations 
as  a  statement  that  a  recommendation  of  a  Select  Committee 
of  the  Legislature  may  be  disregarded  for  any  reason". 

With  respect,  I  do  not  believe  that  statement  to  reflect 
the  thrust  of  my  opinion.   In  my  opinion  of  March  15th, 
I  stated,  "The  recommendations  of  the  Committee  must  be 
implemented  by  legislation  or  by  the  Board  itself".   In 
other  words,  I  am  not  saying  that  recommendations  may  be 
disregarded  for  any  reason  but  that  to  be  legally  effective, 
must  be  either  implemented  by  legislation  or  by  the  Board 
itself. 

The  Report  at  page  13  states,  "However,  if  a  recommendation 
of  the  Select  Committee  is  adopted  by  the  Legislature 
pursuant  to  an  appropriate  motion,  then  that  recommendation 
becomes  an  act  of  the  Legislature.   Failure  of  the  Workmen's 
Compensation  Board  to  carry  out  the  will  of  the  Legislature 
carries  the  possible  consequences  as  set  out  in  The 
Legislative  Assembly  Act". 

It  is  my  view  that  a  resolution  of  the  Legislature  only 
binds  in  matters  relating  to  procedures  of  the  House  and 
its  committees  and  a  resolution  cannot  have  any  legally 
binding  effect  on  substantive  matters  which  are  outside  the 
purview  of  parliamentary  procedures. 

Erskine  May  Parliamentary  Practice,  19th  Ed.,  at  page  382, 
reads,  "By  its  orders,  the  House  directs  its  Committees, 
its  members,  its  officers,  the  order  of  its  own  proceedings 
and  the  acts  of  all  persons  whom  they  concern;  by  its 
resolutions  the  House  declares  its  own  opinions  and  purposes". 
The  indication  seems  to  be  that  a  resolution  is  a  statement 
of  opinion,  rather  than  a  legally  binding  pronouncement. 
This  indicates  that  concerning  matters  involving  the 
internal  operations  of  the  Legislature,  a  legislative 
enactment  by  the  Legislature  is  unnecessary;  but  that 
matters  involving  persons  and  entities  beyond  the  internal 
operation  of  the  Legislature  involved,  for  their  effectuation, 
legislation. 

The  Legislature  can  effect  matters  outside  its  own  internal 
operations  only  by  appropriate  legislative  action. 

The  following  comments  appear  at  page  406-408  in  A.  V.  Dicey, 
The  Law  of  the  Constitution,  10th  ed.,  1964: 
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"....  The  commands  of  Parliament  (consisting 
as  it  does  of  the  Queen,  the  House  of  Lords  and 
the  House  of  Commons)  can  be  uttered  only 
through  the  combined  action  of  its  three 
constituent  parts  and  must,  therefore, 
always  take  the  shape  of  formal  and  deliberate 
legislation.   The  will  of  Parliament  can  be 
expressed  only  through  an  Act  of  Parliament. 
....  The  principle  that  Parliament  speaks 
only  through  an  Act  of  Parliament  greatly 
increases  the  authority  of  judges.   A  Bill 
which  has  passed  into  a  statute  immediately 
becomes  subject  to  judicial  interpretation, 
and  the  English  Bench  have  always  refused, 
in  principle  at  least,  to  interpret  an  Act 
of  Parliament  otherwise  than  by  reference 
to  the  words  of  the  enactment.   An  English 
judge  will  take  no  notice  of  the  resolutions 
of  either  House  ....". 

At  pages  663-664  of  May  under  the  heading  "Government 
Replies  to  Reports",  tne  Government  usually,  in  response 
to  a  Select  Committee  Report,  replies  by  memorandum  or 
Command  Paper,  the  latter  being  a  Paper  presented  to 
Parliament  at  the  Command  of  the  Crown.   There  is  no 
indication  here  that  the  Government  is  automatically 
legally  obliged  to  implement  the  Select  Committee's 
recommendations. 

At  page  664-665  of  May  under  the  heading  "Consideration  of 
Reports  of  Select  Committees",  the  indication  is  that  it 
takes  more  than  debate  and  adoption  on  a  Select  Committee 
Report  by  the  House  in  order  for  the  Report's  recommendations 
to  be  legally  binding.   There  is  no  indication  that  adoption, 
per  se,  renders  the  recommendations  legally  binding.   On 
page  665,  there  is  reference  to  footnote  (g)  in  reference 
to  enforcement  of  the  resolutions  of  the  Committee,  but  a 
perusal  of  the  Commons  Journals  listed  in  the  footnote 
reveals  that  the  resolutions  dealt  with  internal  parliamentary 
procedures. 

With  reference  to  the  Select  Committee  statement,  "Failure 
of  the  Workmen's  Compensation  Board  to  carry  out  the  will 
of  the  Legislature  carries  the  possible  consequences  as  set 
out  in  The  Legislative  Assembly  Act",  I  suggest  that  the 
only  provision  that  appears  to  deal  with  punishing,  as 
breaches  of  privilege  or  as  contempts,  would  be  section  45 
which  lists  the  jurisdiction  of  the  Assembly  in  such  matters. 
Failure  to  comply  with  an  adopted  recommendation  passed  by 
resolution  of  the  House  would  not  seem  to  fit  into  any  of 
the  situations  enunciated  in  section  45. 
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It  would  appear  to  me  that  before  any  resolution  of 
the  House  would  be  legally  binding  on  persons  outside  the 
general  internal  procedures  of  Parliament,  a  Bill  would 
have  to  be  introduced  and  passed  by  the  House  indicating 
that  a  resolution  of  the  House  would  be  legally  binding. 
I  suggest  that  a  great  deal  of  thought  must  be  given  to 
such  an  innovative  move  since  I  am  not  aware  that  any 
Parliament  has  ever  given  such  legally  binding  effect  to 
its  resolutions. 

It  should  be  remembered  and  perhaps  underlined  that  the 
Legislature  has  pursuant  to  sections  74  and  75  of 
The  Workmen's  Compensation  Act,  given  the  Workmen's 
Compensation  Board  exclusive  jurisdiction  to  decide 
matters  within  its  jurisdiction  in  its  discretion  and  to 
reconsider  any  of  its  orders  or  decisions.   I  would  want 
to  give  a  great  deal  of  serious  and  meditative  thought  to 
any  piece  of  legislation  which  would  interfere  with  the 
discretion  given  to  a  tribunal  to  decide  issues  when 
that  tribunal  holds  a  hearing  with  all  interested  parties 
present  and  then  to  the  best  of  its  ability  renders  a 
decision  which  has  a  subsequent  appeal  procedure. 

I  would  appreciate  any  thoughts  you  have  on  my  views  and 
I  would  be  willing  to  discuss  the  issues  with  you  at  any 
time . 

Yours  very  truly, 


R.  Roy  McMurtry 
Attorney  General 
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June  25 ,  1979 


S.  W.  Martin,  Esq., 

Chairman, 

Ontario  Council  of  Eealth, 

14th  Floor, 

700  Bay  Street, 

Toronto,  Ontario, 

M5G  1N2 


Dear  Mr,  Martin: 


A3  you  know,  sections  43  to  50  of  The  Public 
Hospitals  Act  set  out  the  statutory  system  for 
appointment  of  physicians  to  hospital  medical  staffs. 
Amongst  the  essential  elements  of  this  system  are: 

(1)  physicians  are  appointed  to  a  hospital 
medical  staff  by  the  Board  of  Directors  of 
the  hospital  (section  43)? 

(2)  every  physician  is  entitled  to  apply  for 
appointment  or  reappointment;  Section  44(1)); 

(3)  each  application  is  relieved  by  the  medical 
advisory  committee  of  the  hospital,  v?hich 
makes  a  recommendation  in  writing  to  the 
Board  of  Directors,  and  gives  written  notice 
thereof  to  the  applicant  (section  44(6)); 

(4)  the  applicant  nay  require  a  hearing  before  the 
Board  of  Dirsctors  (section  44(7)); 

(5)  any  applicant  who  considers  himself  aggrieved 
by  a  decision  of  the  Board  of  Directors  not 
to  appoint  or  not  to  reappoint  him  to  the 
medical  staff  is  entitled  to  a  hearing  by  the 
Hospital  Appeal  Board  (section  48(1)); 
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(6)  the  Hospital  Appeal  Board  nay  confirm  the 
decision  of  the  Board  of  Directors  or  aiay 
direct  the  Board  to  take  other  action  - 
(section  43(5)); 

(7)  any  party  to  proceedings  before  the  Hospital 
Appeal  Board  may  appeal  from  its  decision 
to  the  Supreme  Court  of  Ontario  (section  50) . 

I  wish  to  know  what  systems  of  public  hospital 
medical  staff  appointments  prevail  in  the  other  provinces. 

In  particular,  I  would  ask  you  to  ascertain 
and  inform  me  as  tox 

(1)  what  rights  of  physicians  to  appointment  or 
reappointment  are  prescribed  in  the  applicable 
legislation; 

(2)  who  has  power  to  appoint  physicians  to  the 
public  hospital  medical  staffs; 

(3)  what  limitations,  if  any,  are  spelled  out  in 
the  applicable  legislation  on  the  power  of 
appointment; 

(4)  the  role,  if  any,  prescribed  by  the  legislation 
for  medical  advisory  committees  or  analogous  bodies 

(5)  the  rights  to  review  or  appeal  of  a  refusal  of 
appointment  or  reappointment,  by  any  tribunal 
(including  a  court  of  law) ,  and  the  powers  of 
the  tribunal; 

(G)  the  composition  of  any  such  tribunal  which  is 
not  a  court; 

(7)  where  the  review  tribunal  i3  not  a  court, 
any  right  of  appeal  from  the  decision  of 
the  tribunal  to  a  court. 

Kindest  regards. 

Yours  sincerely. 


Dennis  R.  Timbrell, 
Minister  of  Health. 


n^/aa 
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The  Workmen's  Compensation  Eioard 

2  Rloor  Street  East.  Toronto.  Ontario  M4W3C3  .  1«itphons  (4'.Gj  KE-E80O 


MkhatlSurr  June  26,    1979. 

ChMrran 


The  Honourable  Robt.    G.    Elgie,   M.D., 

Minister  of  Labour, 

4  Of)  University  Avenue, 

14th  Floor, 

Toronto,  Ontario, 

M7A  1T7. 

Dear  Doctor  Elgie: 

The  Board  has  now  received  the  Votes  and 
Proceedings  of  the  Legislative  Assembly  of  the  Province 
of  Ontario  for  the  3rd  Session  of  the  3ist  Parliament, 
Thursday,  June  21st,  1979.   The  Board  has  noted  that  the 
House  has  considered  the  recommendations  contained  in  the 
Sixth  Report  of  the  Select  Committee  on  the  Ombudsman 
and  has  ordered  that  the  report  be  received  and  adopfed. 
As  you  are  aware,  items  2  to  S  inclusive  relate  directly  to 
the  operations  of  the  Board. 

In  view  of  the  opinion  expressed  by  the  Attorney 
General  in  his  letter  of  March  15,  1979,  that  the  recom- 
mendations of  the  Committee  must  be  implemented  by  legis- 
lation or  by  the  Board  itself  and  that  the  Board  may 
determine  that  it  should  not  comply  with  the  recommenda- 
tion of  the  Committee,  the  Board  feels  that  specific 
direction  from  yourself  and  the  Government  is  now  required 
in  view  of  the  fact  that  the  House  has  received  and  adopted 
the  report  of  the  Committee. 

The  Attorney  General  has  also  stated  that  if  the 
Board  intends  to  give  effect  to  a  recommendation  of  the 
Committee  in  respect  of  a  particular  decision,  the  Board 
must  reconsider  its  original  decision  under  the  Workmen's 
Compensation  Act.   Presumably  this  will  be  done  ui»der  Section 
75  of  the  Act  and  the  rules  of  natural  justice  will  apply. 
In  this  respect,  any  parties  affected  should  be  given  the 
opportunity  to  make  representations. 

The  Select  Committee  on  the  Ombudsman  is  scheduled 
.0  reconvene  in  July  and  will  probably  be  requesting  that  the 
Board  advise  as  to  what  action  has  been  taken  with  respect  to 
its  recommendations.   In  view  of  thi?>  there  is  some  urgency 
in  receiving  direction. 

Your?;  sincerely, 


uc/, 
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"1)  The  cases  disputed  in  the  Minister  of  Housing's  reply  of  August  31st,  1976 
and  any  other  cases  where  the  negotiations  were  handled  by  one  of  the  five 
Applicants  to  the  Motion  presently  before  the  Divisional  Court  will 
immediately  have  their  cases  dealt  with  by  a  Commission  consisting  of 
some  members  of  The  Land  Compensation  Board,  Judicial,  and/or  Senior 
legal  persons. 

This  Commission  is  to  be  set  up  by  Order-in-Council  under  The  Public 
Inquiries  Act,  1971  so  as  to  avoid  any  delay  which  might  result  if  the 
matters  were  to  go  directly  to  The  Land  Compensation  Board  and  the 
enabling  legislation  that  might  be  required. 

The  Commission  so  appointed  will  be  empowered  to  consider  in  the  first 
instance  the  overall  merits  of  the  claims  for  additional  compensation  of 
the  former  landowners.  In  making  this  determination  the  Commission  shall 
be  empowered  to  take  into  account  all  the  circumstances  of  each 
particular  case,  including  but  without  limitation,  any  misleading 
statements,  inadequate  appraisals,  or  misunderstandings  based  upon 
reasonable  grounds  in  the  circumstances  of  the  particular  case. 

The  Commission  shall  determine  what  allegations  of  misconduct  are  made 
against  the  five  Applicants  to  the  Motion  presently  before  the  Divisional 
Court  in  the  Report  of  the  Ombudsman  and  whether  they  are  justified. 
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Secondly,  the  Commission  shall  be  further  empowered  to  determine  the 
amount  of  additional  compensation  to  be  paid  to  the  former  landowners  in 
the  cases  where  entitlement  has  been  established.  In  making  this  determi- 
nation, the  Commission  shall  take  into  account  any  benefits  or  profits 
derived  from  the  use  made  of  the  compensation  paid  on  the  original  sale. 

2)  The  balance  of  the  44  cases  named  in  the  Ombudsman's  Report  and 
additional  complaints  lodged  with  the  Ombudsman  relating  to  the  North 
Pickering  Project  totalling  approximately  55  to  date,  will  be  dealt  with  in 
the  following  manner: 

The  Ombudsman  will  reopen  the  investigation  into  the  merits  of  the  balance  of 
the  44  cases.  In  all  of  these  cases  and  any  new  cases  coming  before  the 
Ombudsman,  the  Ombudsman  will  conduct  a  hearing  pursuant  to  Section  20(2)  of 
The  Ombudsman  Act,  197  5. 

The  Minister  of  Housing  has  undertaken  to  accept  the  Ombudsman's  recommen- 
dation in  relation  to  the  aforementioned  cases  and,  where  appropriate,  to  refer 
immediately  any  such  cases  to  The  Land  Compensation  Board.  The  Land 
Compensation  Board  in  dealing  with  these  cases,  shall  only  determine  the  amount 
of  compensation  to  be  given,  taking  into  consideration  any  benefits  or  profits 
actually  derived  from  the  use  made  of  the  compensation  paid  on  the  original 
sale. 

In  view  of  the  fact  that  under  this  solution  the  merits  of  all  of  the  cases  will  be 
determined  by  proceedings  of  an  adversarial  nature,  it  is  understood  that  the 
Motion  presently  before  the  Divisional  Court  will  be  discontinued  by  the 
Applicants. 
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John  Sopinka,  Q.C.,  on  behalf  of  the  five  Applicants  to  the  Motion  presently 
before  the  Divisional  Court  was  consulted  by  the  Ombudsman  and  the  Minister  of 
Housing  in  this  regard  and  concurs  on  behalf  of  his  clients. 

It  is  agreed  that  the  former  landowners  and  present  and  former  agents  and 
officials  of  the  Ministry  of  Housing  will  be  entitled  to  be  represented  by  counsel 
and  it  is  further  agreed  that  the  reasonable  costs  of  such  counsel  will  be  borne  by 
the  Ministry  of  Housing  as  will  the  costs  of  any  appraisals  required.  Counsel  for 
the  former  landowners  will  be  appointed  by  the  Ombudsman. 

The  Select  Committee  endorses  the  agreement  between  the  Ombudsman  and  the 
Minister  of  Housing  and  urges  that  it  be  implemented  forthwith  and  will  so 
report  to  the  House.  Apart  from  preparing  this  formal  report  to  the  House,  the 
proceedings  of  this  Committee  on  the  Ombudsman's  Report  on  the  North 
Pickering  Project  are  concluded." 
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SCHEDULE  "E" 


Hearst  B'.ock 
Oueen'a  Park 
Toronto  Ontario 
M7A  2K5 
416/955-6-456 


June  23,  1978 


Mr.  A,  Maloney,  Q.C. 

The  Ojibudsman/Ontario 
Suite  600 

65  Queen  Street  West 
Toronto,  Ontario 


Dear  Mr.  Maloney: 

The  receipt  of  your  letter  of  April  13,  1978,  advising 
of  your  intention  to  make  an  application  under 
Section  15  of  The  Ombudsman's  Act,  and  the  more  recent 
action  of  Mr.  J.  Sopinka  and  his  clients  in  withdrawing 
from  the  hearings  before  Mr.  Hoilett,  has  led  me  to 
review  the  state  of  the  North  Pickering  hearings.   The 
following  is  my  assessment  of  the  situation  and  the 
conclusions  I  have  reached. 

The  agreement  that  led  to  the  setting  up  of  the  Donnelly 
Commission  and  the  Eoilett  hearings  was  the  result  of 
a  number  of  compromises  of  the  positions  previously  taken 
by  yourself,  the  Minister  of  Housing  and  John  Sopinka. 
As  I  understand  it,  the  positions  taken  immediately  prior 
to  the  agreement  were  as  follows. 

The  Honourable  John  Rhodes  had  challenged  your  original 
report  and  had  suggested  that  an  independent  review  of 
the  claims  of  the  former  owners  and  of  the  allegations 
in  respect  of  the  public  servants  was  required. 

You,  for  your  part,  were  strongly  of  the  view  that  an 
independent;  review  of  your  findings  was  not  required  or 


appropriate. 


Mr.  Sopinka,  on  behalf  of  his  clients,  had  applied  to 
the  courts  to  set  aside  your  report  as  it  affected  his 
clients.   Basically,  he  attacked  your  report  on  the 
grounds  that  you  had  not  provided  his  clients  with  a 
fair  opportunity  to  know  the  allegations  being  made 
about  them  or  to  reply  to  them,  contrary  to  Section  19(3) 
of  Tne  Ombudsman's  Act. 


(continued) 
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Mr.  A.  Maloney 

The  compromise  reached  was  as  follows.   The  Minister 
of  Housing  agreed  that  certain  of  the  cases  would  be 
reviewed  by  your  office  and  the  recommendations  made  as 
a  result  of  this  review  would  be  accepted  without  question. 
You  agreed  that  certain  cases  would  be  reviewed  by  an 
independent  tribunal,  which  would  determine  all  aspects 
of  the  claims  of  such  former  owners.   Mr.  Sopinka  agreed 
to  discontinue  his  application  before  the  courts  on  the 
understanding  that  hearings  of  an  adversarial  nature  would 
be  used  to  review  the  allegations  against  his  clients. 

Insofar  as  the  effect  of  your  compromise  is  concerned,  the 
actions  of  Mr.  Scott  in  withdrawing  from  the  Donnelly 
hearings  coupled  with  your  apparent  failure  .to  urge  the 
owners  to  continue  before  the  Commission  has  resulted  in 
none  of  the  cases  that  were  referred  to  the  Commission 
being  heard  on  their  merits  or  otherwise.   You  now  suggest 
you  will  seek  the  courts  confirmation  of  your  right  to 
re-open  the  cases  that  were  to  be  heard  by  the  Donnelly 
Commission.   You  have,  therefore,  been  put  or  are  seeking 
to  be  put  in  a  position  where  those  aspects  of  the 
agreement  requiring  compromise  on  your  part  have  been 
or  wi  11  be  totally  negated. 

Mr.  Sopinka,  although  proceeding  with  the  Donnelly 
Commission  hearings  even  after  Mr.  Scott  had  withdrawn, 
appears  now  to  have  concluded  that  his  experience  before 
Mr.  Hoilett  and  your  actions  in  denouncing  the  Donnelly 
Commission  report  indicates  such  a  strong  bias  on  the  part 
of  your  office  that  he  cannot  expect  a  fair  report  out  • 
of  the  Eoilett  hearings.   He  has  therefore  withdrawn 
from  the  Eoilett  hearings  and  in  so  doing  has  withdrawn 
from  the  agreement  as  effectively  as  you  have. 

The  result  of  these  two  courses  of  actions  by  yourself 
and  Mr.  Sopinka,  is  to  leave  only  the  Ministry  of 
Housing  subject  to  the  terms  of  the  original  compromise. 
I  do  not  believe  this  to  be  either  an  equitable  or  an 
acceptable  position  for  the  Ministry  to  be  in  having 
regard  for  the  matters  in  issue. 

Throughout  these  two  hearings,  the  Ministry  has  attempted 
to  respond  to  the  inevitable  controversial  issues  that 
arose  from  time  to  time  in  a  manner  that  was  consistent 
with  our  responsibility  to  ensure  that  the  public  interest 
was  served.   As  you  are  aware,  the  Ministry  took  a 
position  in  respect  of  all  of  the  objections  of  Mr.  Scott 
concerning  the  procedures  before  the  Donnelly  Commission 
which  would  have  resolved  those  issues  to  Mr.  Scott's 
satisfaction. 
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Mr.  A.  Maloney 


The  one  issue  on  which  we  did  not  make  a  further  compromise 
was  in  respect  of  the  appointment  of  Mr.  Donnelly  to  head 
up  the  Commission.   It  was  on  this  point,  and  I  would 
suggest,  on  this  point  alone  that  Mr.  Scott  withdrew  from 
the  hearings. 

In  respect  of  the  Hoilett  hearings,  you  will  no  doubt 
recall  that  the  Honourable  John  Rhodes  raised  with  you 
last  fall,  his  concern  about  the  manner  in  which 
Mr.  Eoilett  was  conducting  the  hearings.   You  did  not  . 
consider  this  point  worth  pursuing  at  that  time.   Now, 
this  problem  coupled  with  your  very  strong  statements  * 
about  the  Donnelly  Commission  has  created  an  atmosphere 
in  which  it  is  not  difficult  to  understand  the.  concern 
the  property  agents  have  over  the  nature  of  the  report 
that  would  eventually  come  out  of  your  office. 

Faced  with  these  most  unfortunate  developments,  I  have 
spent  some  time  in  looking  for  a  position  that  would 
avoid  wasting  the  public  monies  expended  on  the  extremely 
long  and  expensive  proceedings  that  have  taken  place  to 
date;  for,  notwithstanding  the  misgivings  that  have  been  ' 
expressed  about  the  Eoilett  hearings,  I  believe  that  they 
can  still  provide  me  with  a  basis  for  dealing  fairly  with 
the  claims  of  the  former  landowners.   I  also  believe 
that  I  can  make  constructive  use  of  the  proceedings  to 
date  without  placing  anyone  at  an  unfair  disadvantage. 

I  have  concluded  that  the  Ministry  should  continue  to 
participate  in  the  Hoilett  hearings.   However,  I  cannot 
continue  to  be  bound  by  the  compromise  made  by  the 
Honourable  John  Rhodes  that  the  findings  of  your  office 
arising  out  of  the  Hoilett  hearings  will  be  accepted 
without  question.   Upon  receipt  of  whatever  reports  are 
made  by  your  office  as  a  result  of  the  Hoilett  hearings, 
I  will  treat  them  as  I  would  any  other  report  from  your 
office,  which  is  to  say  they  will  be  carefully  reviewed 
and  where  I  can  in  good  conscience  support  the  f  indings 
of  your  office,  I  will  do  so.   If,  however,  I  conclude 
that  such  findings  are  not  supportable,  I  will  take  such 
other  action  as  I  determine  to  be  appropriate,  having 
regard  for  my  responsibilities  as  Minister  of  Housing. 

I  would  be  pleased  to  meet  with  you  to  discuss  the 
matters  raised  .^irrvthis  letter  in  more  detail  at  our 
mutual  convent 


*~— ^y 


.nis*-.er 


Deputy  Minister 


/•> 
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SCHEDULE  "F" 


Ministry 

of 

Health 


Hepburn  Block 
Queen's  Park 
Toronto,  Ontark 
M7A  1R3 
416/965-2437 


November  21,  1978 


Mr.  Keith  A.  Hoilett 
Temporary  Ombudsman 
Suite  600 

65  Queen  Street  West 
Toronto,  Ontario 
M5H  2M5 


RE:   Your  file 
Your  file 


RECEIVED 


Dear  Mr.  Hoilett: 


My  response  to  your  "Possible  Recommendation" 
as  outlined  in  your  letter  of  October  26,  1978  is  as 
follows. 

The  Health  Insurance  Amemdment  Act  provides 
that  "where  the  amount  payable  by  the  Plan  for  an 
insured  service  rendered  by  a  physician  is  not  pres- 
cribed by  the  regulations  it  is  the  function  of  the 
General  Manager  and  he  has  the  power  to  determine 
the  amount" . 

As  you  are  no  doubt  aware  there  is  a  wide 
discrepancy  in  fees  submitted  by  physicians  from  the 
United  States.   There  must  be  some  discretion  allowed 
for  on  the  part  of  the  General  Manager,  as  proposed  in 
the  Health  Amendment  Act  to  ensure  the  fair  and 
reasonable  use  of  the  Plan. 

As  I  mentioned  in  my  August  17,  1978  letter 
to  you,  there  are  very  few  medically  necessary  services 
or  procedures  which  are  not  performed  in  the  province 
of  Ontario.   In  those  few  instances  in  which   a  service 
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Mr.  Keith  A.  Hoilett 
November  21,  1978 
Page  2 


is  unavailable  in  this  province,  the  General  Manager 
checks  with  the  Ontario  Medical  Association  requesting 
the  advice  on  an  appropriate  fee.   The  amount  suggest- 
ed is  then  used  to  reimburse  the  patient.   The  United 
States  do  not  have  a  common  fee  schedule  as  is  used 
in  Ontario  and  the  charge  are  often  quite  out  of  line 
with  Ontario  rates  for  comparable  services. 

In  short,  I  do  not  agree  that  the  recommen- 
dation being  considered  would  improve  the  current 
system  and  that  it  is  just  as  "unreasonable,  injust, 
oppressive  or  improperly  discriminatory"  as  the  present 
system. 

Thank  you  for  this  opportunity  of  expressing 
the  Ministry  of  Health's  views  on  the  possible  conclusion 
and  recommendation  before  you  came  to  a  final  conclusion. 
I  would  appreciate  being  kept  informed. 


Yours  sincerely, 


W.  Alan  Backley, 
Deputy  Minister 
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SCHEDULE  "G' 


SUMMARY  OF  RECOMMENDATIONS 
CONTAINED  IN  THIS  REPORT 


PART  A  RECOMMENDATIONS  WHICH  SUPPORT  RECOMMENDATIONS  OF 
THE  OMBUDSMAN  MADE  TO  GOVERNMENTAL  ORGANIZATIONS 
PURSUANT  TO  SECTION  22(3)  OF  THE  OMBUDSMAN  ACT 


11.  The  Committee  supports  the  substance  of  the  Ombudsman's  recom- 
mendation and  recommends  to  the  Legislature  for  approval  and  adoption  that  the 
Ministry  of  Health  cause  an  amendment  to  be  made  to  The  Health  Insurance  Act 
providing  that: 

"where  the  amount  payable  by  the  Plan  for  an  insured 
service  rendered  by  a  physician  is  not  prescribed  by  the 
regulations,  it  is  the  function  of  the  General  Manager  and 
he  has  the  power  to  determine  the  amount.".    (Page  62) 

12.  The  Workmen's  Compensation  Board  revoke  its  decision  of  December 
30,  1976  and  grant  the  complainant  a  permanent  partial  disability  pension  for  the 
disability  referable  to  his  lower  back  caused  by  the  compensable  accident  in 
October,  1958.    (Page  66) 

PARTE   GENERAL  RECOMMENDATIONS 

1.  The  Committee  recommends  that  its  order  of  reference  be  amended 

to   include   a  provision   whereby   it    is   permitted   to   sit    concurrently   with    the 
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Legislature  to  consider  from  time  to  time,  interim  reports  tabled  by  the 
Ombudsman  in  the  Legislature.    (Page  23) 

2.  The  Committee  recommends  that  the  last  paragraph  of  the  policy  of 
benefit  of  the  doubt  of  The  Workmen's  Compensation  Board  be  deleted  and  the 
following  substituted  therefor: 

"When  applied  to  an  injured  employee,  the  effect  is  that 
the  employee  does  not  require  a  preponderance  of 
evidence  in  support  of  his  claim.  Rather,  where  there  is 
doubt  on  any  issue,  and  the  disputed  possibilities  are 
approximately  equal  in  weight,  then  the  issue  will  be 
resolved  in  favour  of  the  employee.  On  the  other  hand, 
speculation  will  not  suffice.".    (Page  29) 

3.  The  Ombudsman  shall,  no  later  than  three  months  after  the  end  of  his 
reporting  period,  table  his  Annual  or  Semi-Annual  Report,  as  the  case  may  be, 
with  the  Speaker  of  the  Legislative  Assembly.    (Pages  31-32) 

4.  A  member  of  the  Ombudsman's  staff  carrying  out  Ombudsman 
functions  under  The  Ombudsman  Act,  shall  not  express  to  anyone,  other  than  to 
the  Ombudsman  or  to  his  authorized  delegate,  his  or  her  opinion,  recommenda- 
tion or  other  similar  comments  respecting  the  decision,  recommendation,  act  or 
omission  purported  to  have  been  committed  by  or  on  behalf  of  the  governmental 
organization  in  question  or  respecting  anything  else  arising  out  of  the  investiga- 
tion of  the  complaint  by  the  Ombudsman  and  his  staff.    (Page  32) 
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5.  Preliminary  investigations  by  the  Ombudsman's  office  shall  be  limited 
to  cases  wherein  further  information  is  required  by  the  Ombudsman  or  any 
member  of  his  staff  either  to  confirm  a  complaint  or  wherein  immediate 
assistance  of  a  complainant  is  required  and  the  circumstances  of  the  complaint 
make  the  immediate  implementation  of  the  procedural  requirements  of  The 
Ombudsman  Act  impossible.  Once  the  substance  of  the  complaint  has  been 
confirmed  by  the  Ombudsman  or  his  staff  or  where  the  immediate  disposition  of 
the  complaint  is  neither  possible  nor  advisable,  the  requirements  of  The 
Ombudsman  Act  must  be  followed.    (Pages  32-33) 

6.  Where  at  any  time  during  the  course  of  an  investigation  it  appears  to 
the  Ombudsman  that  there  may  be  sufficient  grounds  for  formulating  opinions 
under  Section  22(1)  and  (2)  of  The  Ombudsman  Act  or  of  making  any  recommen- 
dations pursuant  to  Section  22(3)  of  The  Ombudsman  Act,  which  has  the  effect  of 
altering,  opposing  or  causing  the  original  decision,  recommendation,  act  or 
omission  to  be  changed  in  any  way,  the  Ombudsman  shall  give  the  governmental 
organization  and  any  person  who  is  identified  or  is  capable  of  being  identified  as 
having  made  or  committed  or  caused  to  be  made  or  committed,  as  the  case  may 
be,  the  decision,  recommendation,  act  or  omission,  an  opportunity  to  make 
representations  respecting  the  adverse  report  or  recommendations  either 
personally  or  by  counsel.    (Pages  34-35) 

7.  All  reports  of  the  Ombudsman  made  to  governmental  organizations  in 
accordance  with  Section  22  of  The  Ombudsman  Act  shall  contain  opinions  in  the 
wording  of  Section  22(1)  and  recommendations  within  the  wording  of  Section 
22(3).    (Page  35) 
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8.  In  all  cases  where  the  Ombudsman  has  concluded  that  a  response  by  a 
governmental  organization  to  a  report  made  by  him  pursuant  to  Section  22(3)  of 
the  Act  is  neither  adequate  nor  appropriate,  and  where  he  wishes  ultimately,  if 
the  matter  cannot  be  resolved,  to  seek  support  for  his  recommendation  in  the 
Legislature,  the  report  under  Section  22(3)  shall  be  referred  to  the  Premier 
before  it  is  referred  to  the  Legislature.    (Page  3  5) 

9.  It  recommends,  therefore,  that  when  Section  12(11)  of  the  Family 
Benefits  Act  is  amended,  it  contain  the  substance  of  the  Committee's  recom- 
mendation which  is: 


"The  Board  of  Review  may,  on  application  of  any  party  or 
on  its  own  motion  and  with  or  without  a  hearing, 
reconsider  and  vary  any  decision  made  by  it  and  if  the 
Board  hears  from  the  parties  to  the  proceedings  in  which 
the  original  decision  was  made,  the  provisions  of  this 
section,  except  subsection  (4),  apply  mutatis  mutandis  to 
the  proceedings  on  such  reconsideration.". 


As  well,  the  amendment  should  contain  the  substance  of  concerns  expressed  by 
the  Minister  that  all  persons  affected  by  the  decision  of  the  Board  of  Review  be 
given  an  opportunity  to  make  representations  and  a  reasonable  time  limit  for 
board  rehearings  be  stipulated.    (Page  44) 

10.  The  Financial  Administration  Act  be  amended  to  provide  that  when 

the  Ombudsman,  after  all  necessary  and  appropriate  requirements  of  The 
Ombudsman  Act  have  been  adhered  to,  makes  a  recommendation  to  a  govern- 
mental organization  for  the  payment  of  a  sum  of  money,  in  the  absence  of  any 
other  express  legal  authority,  and  when  the  recommendation  is  entirely  accepted 
by  the  governmental  organization,  a  "lawful  authority"  is  created  for  such  money 


-  106  - 


to  be  paid  by  the  governmental  organization  out  of  the  Consolidated  Revenue 
Fund  upon  recommendation  to  the  Treasurer  for  payment  of  such  money  by  the 
Minister  responsible  for  the  governmental  organization.    (Pages  50-51) 

13.  The  Workmen's  Compensation  Board  reconsider,  by  hearing,  its 
decision  of  December  15,  1971.  In  that  hearing  the  Board  should  at  least  hear 
fresh  evidence  respecting  the  relationship  between  the  complainant's  symptoms 
and  the  compensable  accident  both  from  the  medical  referee  appointed  in  1971 
and  the  psychiatrist  retained  by  the  Ombudsman  during  the  course  of  his 
investigation.    (Pages  70-71) 

14.  The  Workmen's  Compensation  Board  reconsider,  by  hearing,  this 
matter  pursuant  to  Section  75  of  The  Workmen's  Compensation  Act  to  determine 
the  extent  to  which  total  benefits  paid  to  this  complainant  should  be  increased. 
(Page  74) 

15.  For  the  purpose  of  the  hearing,  The  Workmen's  Compensation  Board 
arrange  for  the  complainant  to  be  examined  by  its  consulting  psychiatrist  who 
originally  examined  the  complainant  in  May  of  197  5  and  that  the  psychiatrist  be 
required  to  express  an  opinion  specifically  as  to  what  proportion  of  the 
psychiatric  disability  suffered  by  the  complainant  is  attributable  to  the  organic 
liver  dysfunction.    (Pages  74-7  5) 

16.  The  Workmen's  Compensation  Board  reconsider  this  case  pursuant  to 
Section  7  5  when  the  Corporate  Board  has  finally  adopted  and  approved  the  policy 
of  benefit  of  the  doubt  as  discussed  with  the  Ombudsman  and  this  Committee. 
(Pages  80-81) 
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17.  The  Workmen's  Compensation  Board  when  the  policy  of  benefit  of  the 

doubt  has  been  approved  by  the  Corporate  Board,  reconsider  this  case  by  hearing, 
pursuant  to  Section  75  of  The  Workmen's  Compensation  Act.  As  that  hearing  the 
Board  shall  consider  the  application  of  the  policy  of  benefit  of  the  doubt  to  the 
issues  in  this  case.    (Page  86) 
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